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| 180 Dundas Street 
5 Toronto, Ontario 
Tuesday, 
| June 22, 1982 
9:00, a.m. Session 
’ VOLUME 43 A 
10 
THE FURTHER PROCEEDINGS IN THIS INQUIRY 
RESUMED PURSUANT TO ADJOURNMENT 
. APPEARANCES AS HERETOFORE NOTED 
15 
DR. DUPRE: Ready, counsel? 
MR. LASKIN: I am ready, Mr. Chairman. 
DR. DUPRE: May we come to order, please? 
This morning the Commission welcomes Mr. Walter 
20 
( Melinyshyn, acting director of the industrial health and safety 
branch in the Ministry of Labour. 
: Mr. Melinyshyn, would you come forward and be 
| sworn, please? 
( WALTER MELINYSHYN, SWORN 
25 
EXAMINATION-IN-CHIEF BY MR. LASKIN 
Q. Now, Mr. Melinyshyn, as I understand it you 
' are an engineer by profession, having graduated from the University 
Of Toronto in 9552 
bs Aw inab. Ss correct. 
i Q. And upon graduation you joined the Ontario 
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Q. (cont'd.) government with the Ministry of 
Transportation and Communication? 


Q. How long did you remain with that ministry? 

A. For the period of 1958 until June of 1981. 

Q. What responsibilities, generally, did you 
have within that ministry over the period of time? 

A. Initially it was in the engineering field, with 
10 bridge design, highway design and gradually in time I became 
involved with the capital highway program that essentially was 


improvements to the highway system all over the province of 
Ontario. 


j A. That's correct. 
5 


i Following that I was involved with introducing 

| transit in the province of Ontario, and the subsidy structure 

1 15; that we now see reflected through a lot of municipalities. 

I was then involved with the strategic planning 

i secretariat, which...or whose mandate at that time was to develop 
planning and corporate policy processes for the ministry, and 

| finally was involved with the management improvement branch, 

as director, before I came with the Ministry of Labour. 

= Q. What responsibilities have you had with the 
Ministry of Labour since you first came to that ministry? 

A. Just two, primarily. Initially it was a 
secondment as acting director of the construction health and 
safety branch. That was from the period of June, (Leela until 
25 April, 1982, and for the past ten weeks as director of the 
industrial health and safety branch. 


Q. Whom did you replace at the construction 
health and safety branch? 


A. Initially there was a director whose name 
was Keith Cleverdon, but there was an acting period taken by 


30 Mr. M. Pizak. I actually replaced him when I came on board. 
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= Melinyshyn, in-ch 
Q. And who replaced you when you moved to 
industrial health and safety? 


: A. Mr. Pizak was back in as acting director. 
Q. As acting director. 
A. Of health and safety. 
Q. Are you director or acting director of the 
industrial health and safety branch? 
A. In all fairness, I would say I'm acting. 
10 Q. Whom did you replace? 
A. Jim McNair, the previous permanent director 
of the branch. 
Q. What's the difference between an acting 
director and a director? 
A. I think it's an administrative approach to 
15 avoiding several things initially, like competition and such; 
and it gives a trial period to see if people are happy with 
performance with this. It's an approach used in government. 
0. MALE LEQhHes 
I understand that you have some Opening remarks 
on that you wish to make to this Commission? 


Ae SL orl nay. 

Q. Sure. | 

A. Mr. Chairman, perhaps my appearance today 
may not be as fruitful as you had hoped, because of my very 
short tenure in the position, of ten weeks. But I would like 

25 to bring out some introductory material which I think Is 

relevant and I would like to put it out front and possibly out 
of the way, or perhaps it may generate some discussion. 

So I am very pleased, then, to give a brief 
description of the industrial health and safety branch, it's 


present role in the implementation and enforcement of health 


as and safety legislation. 
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THE WITNESS: (cont'd.) The branch's mandate is 
to ensure implementation of an effective occupational health and 
Safety program to reduce or eliminate accidents, fatalities and 
Occupational diseases in the industrial and institutional 
establishments in the province. 

The industrial health and safety branch currently 
has a complement of one hundred and eightyv-seven. It's 
decentralized into five administrative areas, with twenty regions, 
and has a hundred and twenty-six front line health and safety 
inspectors assigned in districts throughout the province. 

The inspectors are advised and assisted by 
regional managers, and by staff regional engineers and senior 
consulting engineers, who also handle the review of plans for 
new factories, and look at changes in processes involving toxic 
substances. 

To convey an appreciation of the scope of activities 
undertaken in approximately one hundred thousand workplaces 
involving a work force of approximately three and a quarter million 
workers, it should be noted that for the fiscal year April, 1981, 
to March, 1982, the branch made forty-eight thousand, eight hundred 
and fifty-nine inspections, issued seventy-one thousand, two 
hundred and eighty-five orders, reviewed three thousand, one 
hundred and thirty-one plant submissions, investigated a hundred 
and fifty-three refusals to work, and initiated the laying of 
four hundred and seventy-five charges. 

I should explain here that we now have a term 
called extended coverage, where these activities take us into 
hospitals, universities, nursing homes, etc., and these 
contributed to twenty-eight percent of the inspections and 
fifty-two percent of the orders. 


I have a copy here. Would it be convenient...it 
just occurred to me. 
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MR. LASKIN: Thank you. 

THE WITNESS: The branch staff also conducted 
three hundred and forty-eight consultation meetings with 
Management, and one hundred and seventy-two with trade unions. 

Now, the administration of legislation, the 
regulations or guidelines, as is the case for asbestos, or for 
very specific regulations such as those that we have now in place 
for lead and mercury, is carried out under several branch 
subprograms-specifically these are inspection, investigation, 
consultation and predevelopment review. 

I'll just touch upon them briefly later. 

Our branch relies very heavily on the occupational 
health branch, which provides advice and technical assistance 
to our inspectors on workers' exposures to toxic substances or 
agents in the workplace. 

The ministry has chosen to rely on a specialist - 
such as the physicians, hygienists, the engineers, all of whom 
are decentralized and again have offices throughout the province, 


and they provide the specialized technical Support (to cour 
inspectors. 


5 The inspector's responsibility, then, is to know 


and administer the legislation, to be able to identify the 
potential hazards and involve the specialists when they are 
required. 

Under the legislative framework of the occupational 
health and safety, responsibility of assuring safe and healthy 
conditions at a workplace rests with the Owner, the employer, 
the supervisor and the worker. The Act requires that labour and 
management representatives form a joint health and safety 
committee which provides a structure necessary for self-compliance. 

The committee is a forum where workers can 
participate. It has power to obtain information regarding health 
and safety matters, identify situations which may be a source of 
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THE WITNESS: (cont'd.) hazard to the workers, and 
ultimately to make recommendations. 


4 
ae 
i 


| 5 What I just described, I guess, and I won't dwell 

On it any further, is the internal responsibility system, and 

| now the Ministry of Labour’ s role, through a strong and effective 

inspectorate, is to facilitate compliance with the Act and 

| Regulations by promoting the functioning and development of the 
internal responsibility system in the four subprogram areas I 


f 10 mentioned earlier. 


The first one is the cyclical inspection of the 


workplace, with labour and management, to monitor for compliance 
| and promote the so-called internal responsibility system. 
Number two, the investigation of fatalities, serious 
I accidents, hazards, complaints and work refusal, again involving 
15 


labour and management, to assess cause, compliance and future 

| control measures. 

Three, consultation...consultation with specific 

| employers and unions whose records indicate potential for 

improvement. This includes those experiencing major occupational 

| 20 health and safety problems. 

| Four, predevelopment review of buildings and 

alterations, additions and changes in process, to check for 

[ compliance with the provision of the Act and Regulations, and 

encourage installation of engineering control measures. 

| If I just may very briefly deal with each one of 
25; these: 


Inspection - Inspection schedules, other than 


special visits, are set up by the inspector, using as criteria 

data on jobs hazards, company history of compliance, and injury 

statistics. Visits to workplaces are made without prior notice. 
The employer and worker representatives are 


30 : : “ 2 
contacted and interviewed to determine if there were any 


— i J |S 
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THE WITNESS: (cont'd.) outstanding unresolved 
health and safety concerns. The inspector then guides a 
discussion between the two parties, and attempts to resolve the 
concerns in a satisfactory manner. 

The inspector checks the plant in the areas with 
outstanding unresolved concerns, for compliance with regulations, 
during a tour of the plant in the company of management and 
worker representatives. When the inspector identifies a hazard - 
for example, possible worker exposure to asbestos - the inspector 
may take samples for analvsis of asbestos content and request 
assistance from the OHB to evaluate the extent of exposure. 

Where necessary, orders are issued by the industrial 
health and safety branch inspectors, and in matters relating to 
occupational health it is again, I stress, the policy of this 
branch to rely very heavily on the recommendations in the 
occupational health branch report. 

The final part of an inspection consists of a 
discussion of the concerns, suggestions, and orders issued, with 
worker and employer representatives, and a review of the 
existence and functioning of a joint health and safety committee. 

Confirmation is obtained on the report from 
management/labour that all areas have been covered. 

Followup procedures also involve inspections, and 
these are part of the whole inspection cycle. 

The second one was investigations. 

Investigations essentially involve a workplace visit 
by an inspector, regardless of the regular inspection cycle. 

When an employer gives notification under Section 26 of the Act, 
of a serious accident or occupational illness, a special visit 
will be made and an investigation undertaken to ascertain the 
potential cause of the accident or illness. Special visits are 


made to ascertain if orders to discontinue use of specific 
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| | THE WITNESS: (cont'd.) equipment or material 


have been followed, or that counter measures have been taken to 


{| 5 control the risk of reoccurrence of an accident or occupational 
illness. 
| In workplaces where the internal responsibility 
system has broken down and advice or recommendations made by the 
| JOint health and safety committee have not been acted upon, a 
worker or a union could also seek action to correct unhealthy or 
10 unsafe work conditions by forwarding a complaint to the branch, 
I and an officer will go out into the field and undertake an 
investigation in the workplace. 
if If a situation is serious, workers may exercise 
their right to refuse to do unsafe work. These work refusals 
li are investigated by an inspector in the presence of the worker, 
R the employer representative and where: applicable, a worker 
it representative from the health and safety committee. 
The worker is protected from reprisal by the 
employer if he follows the proper procedures as laid out in the 
| — 
20 If matters involving hazardous substances are 
if ; encountered, again, I stress, the inspector has the option and 


may request the assistance of the occupational health and safety 
branch. 
In consultations, the industrial health and 
safety branch regional managers and inspectors select employers 
25 and unions for whom special consultation would be beneficial, 
and make arrangements to discuss the Occupational Health and 


Safety Act with them. 


an employer is voluntary, but when requested by ministry inspectors 


30 it is seldom refused. 


An inspector uses the following criteria in 


i Participation in this activity by a union or 
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THE WITNESS: (cont'd.) initiating a consultation: 
A review of the company's accident record, attitudes towards 
Occupational health and safety, the company's record of compliance 
with orders, etc. 
Occupational health hazards specific to a company's 
Operations may also be discussed at these meetings. After a 


session, participants are left, in most cases, with a better 


understanding of their responsibility, the procedures and 
Provisions of the Act. 

Finally, predevelopment review: New buildings 
and process changes involving toxic materials are required by 
regulation to undergo a plan review by an engineer of the Ministry 
Of Labour. 

When reviewing drawing submissions for compliance 
with the Regulations under the Occupational Health and Safety 
Act, a regional engineer examines the building and the process 
equipment to check if the proper provisions to control toxic 
materials have been provided. 

In a process which may involve exposure of workers 
9 to asbestos, items such as ventilation systems, locker facilities, 
location of drinking fountains, lunchroom and shower rooms are 
all checked. 

When necessary, the occupational health branch 
again provides technical assistance to the regional engineer 
during plan review. Records of the review, submission and 
25; comments are combined with the inspection file and thus remain 
available for the officers or inspectors on their future 
inspections. 

Training: Inspectors and engineers are given a 
basic training in the recognition, evaluation and control of 
occupational health hazards. All new inspectors undergo a 


twelve-week training course on the requirements of the Act, 
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THE WITNESS: (cont'd.) the Regulations and 
Procedures outlined in the branch Operations manual. Engineers 
attend an industrial ventilation seminar given by the American 
Conference of Governmental Industrial Hygienists, to receive 
training in evaluating design and Operation of ventilation systems. 

Over the past five years, ninety-four of'our 
inspection staff have attended occupational health courses held 


by the occupational health branch, or those offered by Humber 
10 College. 


The hazards of specific substances such as 
asbestos, their identification, evaluation and cmtrol methods, 
were also reviewed during periodic group meetings with a 
Specialist from the occupational health branch. 

Additionally, our inspectors and engineers 
Me receive the training by experience gained in the performance 


of their job duties in the workplace. 


Inspectors are provided with some rather simple 
and basic equipment such as the colormetric air sampling cubes 
to measure concentrations of gasses and fumes, velometers to 
99| measure air velocity, and smoke cubes to establish air flow 

patterns: 

But again, when in doubt regarding adequate 
control measures, the situation is referred to the specialists 
in the occupational health branch for further investigation. 

Capacity for inhouse training and consultation 

25 on occupational health problems was added to the branch in 1976, 
by the transfer of occupational health branch engineers to 
positions within the branch. 

Just by way of example, our chief engineer who 
is now presently the deputy director of industrial health and 
safety branch, has, since 1977, has more than twenty years 


sa experience with occupational health. 
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THE WITNESS: (cont'd.) The other regional 
engineers have taken post-graduate training in Occupational health 
courses offered at universities. 


Six university graduates have undergone a training 
Program in the branch, which included inspection duties and 
access to university post-graduate courses in Occupational health 
and they are now fully-qualified inspectors. 


gy 


Many of the inspectors that the ministry hired 
for so-called extended coverage facilities have also completed 
formal university training, 

The present legislation: To date, specific 
regulations pertaining to asbestos are not yet in place, and 
briefly the history of guidelines for asbestos exposure recommended 
by the occupational health branch...and without repeating, or 
maybe I should just...it's the same material that Mr. Rajhans 
presented yesterday...but basically, in a nutshell, from 1975 
to the present, the limits have been two fibers per milliliter, 
with a special limit of point two fibers per milliliter for 
amphibole, which includes crocidolite asbestos. 

In 1972, the limit was two fibers for mi lliditer 
for all asbestos, down from five fibers per milliliter in 1970. 

In 1968, the limit was twelve fibers Péranmtlliliter, 
Or two million particles per cubic foot. 

Prior to 1968, and going back to the time period 
of 1947, the limit was five million particles per cubic foot, 
and these guideline levels adopted are in line with or ahead of 
the threshold limit values set by the American Conference of 
Industrial Hygienists for the period. 

An inspector using the current legislation may 
issue orders to an employer under Section 14 (2) G of the 
Occupational Health and Safety Act, which states that: 

"An employer shall take every reasonable 


Precaution in the circumstances for the protection 
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THE WITNESS: (cont'd.) "of a worker". 

Under Section 146 of the Revised Regulations of 
Ontario...those are the industrial Regulations..."To take all 

the necessary measures necessary to control a 

worker's exposure to toxic agents." 

That means, in the case of asbestos, using the 
time-weighted average of asbestos of two fibers peremilliliter, 
which is a guideline criteria, for assessing the worker's 
exposure. 

Now, when orders are issued and there is a delay 
in compliance, an inspector may do a followup at any time, and 
if no confirmation of compliance through a computerized system 
has been received, the employee (sic) is sent a followup letter 
in thirty days. 

An inspector, in making a followup call to check 
On uncompleted orders, depending on the situation may, number one: 
reissue an order, issue an order under Section 29 of the Act to 
stop the use of the process or the machine, or three, recommend 
that charges be laid by our legal branch. 

Since 1981, since June of 1981, premises where 
there may be problems with asbestos have been identified and 
are coded for tinput -into ca computer record. A hundred and 
seventy-five locations have been identified under this activity, 
and for the period of ten months in a fiscal year 1981/82, two 
hundred and fifty-four orders under Section 145 of the Revised 
Regulations were issued in these workplaces. These orders 
cover workers' exposure to asbestos or other toxic substances. 
In two hundred and eight instances, confirmation was received from 
the employer that corrections had been made to comply with the 
orders issued. 

Let me just clarify the point of the difference 
of two hundred and fifty-four and two-zero-eight. That happens 
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THE WLINESS 2m tcontid.) to bea picture :a:t atime 
at the end of April, 1982, and it's always the case regardless of 


a 46 on 


5 whether the orders are asbestos or not, there's always a lag 


period of followup required, soas new orders come on, past ones 


New Regulations: the proposed Asbestos Regulations 


L get dealt with, so there is always a lag period. 
will have more clearly-defined exposure limits and provisions, 
and expected - an implementation of the new Regulation can be 
i 10 more effective and will be more effective than the present use 
of guidelines and Section 145 of the present Regulations. 

The program planned for monitoring implementation 
j of this new Regulation involves some very basic data - the names 
of the firms, their locations, their file numbers, number of 
| a employees, existence of a union, the existence of a joint health 


and safety committee, the cycle of inspection, the assessment of 


exposure, the status of a control program and a medical 
surveillance program, all the outstanding orders issued for 
assessment control program or reassessment, and also the 
involvement of the occupational health and safety branch. 

20 This program is already in place to monitor the 
Lead Regulation, which I mentioned earlier, which is in place, 


and when the Asbestos Regulation comes on line, we will have gained 


effectively with this toxic substance. 
MR. LASKIN: Thank you, Mr. Melinyshyn. 


Can we, for our own records, give your written 


25 


y thesexpervence tovenablesus to srulfill oursrole, in dealing 
| statement an exhibit number - exhibit fifty-nine. 


EXHIBIT # 59: The abovementioned .document 


pote was then produced and marked. 


MR. LASKIN: Q. Just on the last point of the 


new regulations, as I understand the way the proposal is written 
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= 6. = Melinyshyn, in-ch 
Q.- (cont'd.) that Regulation will not apply to 
the construction industry? 


i THE WITNESS: A. You are correct. The intent of 
5 Fg : : 
the ministry, and it was brought out somewhat yesterday, with the 
[ construction is somewhat unigue in that the stability that I guess 


is enjoyed in the industrial scene doesn't exist, and conventional 
monitoring and hygiene approach to trying to measure and build up 
a record that way wouldn't be applicable, so the ministry has, and 


10 I think with the consent of all parties, including labour and 


construction, been pursuing a course where they will be procedural- 
type regulations that will be clean cut. Again, the industry 
is unique because of competitive bidding process, and every one 
of them would like to see the regulations out front and without 
the time-weighted average aspects that are required under the 
15 industrial regs. 
Q. Can I ask you this? Drawing on your experience 
as acting director of the construction health and safety branch, 


can you tell us what legislation and what regulations apply to 


—_ Se )=6l 


the control of dust, such as asbestos, on construction projects 


at the present time? 
20 
A. I can't quote them offhand, but they are under 


the regulations. 
Q.- Under what regulations? 


A. Oh, they would be the regulations for construction 
projects, and that would have been six fifty-eight, seventy-nine. 


25 Q. Is that six fifty-nine? Is it then Ontario 
Regulation 658-79, Regulations for Industrial Establishments? 

A. No. No, there's a separate set of regulations 
for construction projects, and then it's 659- 1? It's*the 
Regulations for Construction Projects. 

Q. Okay. 

30 A. The ministry has three sets of regulations - 
one for mining, one for industrial and one for construction. 
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l QO. I take it as well certain provisions of the 
Occupational Health ana Safety Act? 
I A. Very much so. I think it's fair to comment, too 
5 


that in construction the ministry did produce some very meaningful 


guidelines that...just by way of an example...that's the nature 
[| of it and it was issued in October of 1981. The biggest dilemma 
in construction was getting people to become aware of asbestos 
| as a problem, so these guidelines were prepared as stated here, 
: a: until the regulations were in place proscribing asbestos as a 
i designated substance, and the whole industry was provided with 
these guidelines. 
Ose ALLerlont z 
l Are you at all familiar with either of the studies 
that Professor Doern has done for this Commission? 
i 15 A. I read, with interest, his last One een ess 


Q. Is that the one on Implementation and Regulation? 
i A. Yes. 

O. All right. ‘One of the points that he makes 
in that study is that the inspectorate within the ministry ought 

to assume more of a policeman role in the construction field, as 

L 20 Opposed to the industrial field, and the nonfixed site as opposed 
to the fixed-site workplace. 

Can I ask you, is that the philosophy of your 
branch? 

A. I'll qualify that. When you say 'my branch', the 
25 industrial branch now, or the construction branch? 


Q. Let me ask you to wear both hats, since you 
have had both hats since 1981? 


A. Okay. Let me start with the construction. I 
guess I firmly believe, because of the nature of the industry, 
because of the dynamics of the changing workplace, the work force 

30; which is very dynamic, too - there is the change from morning 


to afternoon - that the strategy, if there is one, is a firmer 
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A. (cont'd.) hand with respect to orders, and again, 
any other steps with respect to stop work or laying of charges 
in the construction industry. 

If I might switch now to industrial, if I Car, a. 
think I agree with Doern in his report that basically government 
is a facilitator, but I think that there is one parvterenat. Ivdon"t 
agree, and I think he makes the statement that prosecution and 
penalties are the least likely to secure sustained desired change 
in behaviour. 

Q. I think the point he makes, and just so I can 
have your complete answer, as I understand it the point he makes 
is that his perception of the ministry was that the ministry viewed 
prosecution as evidence of regulatory failure - at least certainly 
in the industrial side. 

A. That was another point I would not agree with. 
I don't think that the ministry would view this as regulatory 
failure. I have some thoughts on it. I think that the three 
parties involved - both labour, government and management - have 
very much an interactive role, and the key to the’ role../.if I 
May just take...can I put a sketch on the board? 

Q. Sure. By all means. 

A. I think the three actors that are here...I 
think we have government, management and labour, and there's 
very much, the three are inter-related and have a relationship 
as outlined by the Act. 

I think the whole internal responsibility system 
is built on a very strong link at this level...between management 
and labour. One of the thoughts...and I think this gets back to 
the kind of statements 'what role has government', and initially 
with the Act coming in place in 1979, my own feeling is that 
these links should have been strengthened, especially in the 


initial outset, and that this possibly is something that will come 


7540-1171 


wan 7 


Ki ¥ ne a = 


i 
ee 72 ies 


; | ; hi “ re sh c mi 
| pee . toh b= ae mek | 
‘ie! 7 avi Fiat Jseqers yiw B | 7 1 ad 


. 7 tS ir 7 
soya. 1 BANAL Xo Crow oem ath 
ae 1M ts : ‘ral 


hy Bey | td Se etreene) at wid bate aig wet “a 
\ | Phere vet eOLaiart Jhris vapqan aca ai ee ae 


A 
| fae 1b: Sade Some eae ae ad Rett 1 es or 
a ru ; Vie 
i » ‘ poe gt tir tQaes j sacl? SyokResess ace ‘ga iid vag’ 

7 wit ‘ Vie 
ra seeks Borseed Osals d-% sustiag few el senee, | 
' . | i. 


deo I of dar Soh 200th oh Pabedan diianis : Sa Ne, 
gm on vudow st4. al Daseetetan Tb Re) eee chet TT rm Tea 


vi ' | ea 
i's nes obj + ons cel 7 pe heukm inete ‘We ee 


} 
YW 1 mn ve ai if = ) ff : ooze eist Paws in QOr five Ae 4 2% ai? 
q obs ee 5 
, , . P * \edbie iniee a a 2 . 
44 ag bit £7 toftonsé sto! Sent io © ys ‘d 4 r i 


‘ie be wl ee 7 Vipew worse ltin edd Pedi: deren 
Y iets Xates 4) 10 etipwod anos ene ; 
ans fren . ieee ,subdml weaed"'= sor foun ne Ie 
jin ol 4 Ges pelos sripoenniat ‘te » = . 

, asl: fhutets © tng TZ ons. a eid Su, 

| | dain fin yt enue 2 

fe a in gO fait ayosoe secre Sis Unie 7 ft Ras 
a 2 "aio Sot 45 L 50a JaMeQe nee  , JemEe Prop: 7" 


~~ 

po) Vaya i Say Setpleseeent om tie 
7 A 

i ae «23h, erfd. 


Cieneazaes tamietias atode wit. Serbs a: oy 
‘toasters eowHe.. tively oe weak ouonye POH: 
yy tt! Aven ete. efAd tiers 7 ARS » 9p tll Sonal eas Ra #90 7 
\. Witter iah faa seen etes, wad shui: ienw! eto ort te. 
tit 8g BeiIGa? myo. Se’ as 2 soaty, 
al ¥lleivenus habit al apa Wie B. 
vids poicvompe af Beattie: ui bald mate | 2, 


.* 


: 


- 19 - Melinyshyn, in-ch 
A. (cont'd.) along in time between management and 
labour, but there still is a very strong role for government, 
2 through an effective inspectorate, that it can play in its part 
and really facilitate ultimately the self-compliance that is 
t suggested through the internal responsibility system. 
; Q. Are you saying by that that perhaps in your 
judgement, at least on the industrial side, the government perhaps 
i 


withdrew too quickly, or to use a colloquial expression, handed 
10 the ball away too fast? 


| A. I would suggest it didn't hand@:-it away...perhaps 
hand it away. It could have played a stronger role right from 
d the outset, especially through the initial time period. 
7 Q. Would you agree that the ministry has been more 
if re willing to prosecute on the construction side than on the industrial 


side, to date? 
A. I think it's evidenced from the point of view 
i of willingness and actual example. You are correct. 
Q. I guess the problem I have, and I'll put it 
d up front to you and invite your comments, is this: Where does one 
30 draw the line between what I perceive to be the obligation of 
ij the ministry to administer the Act, and if there have been 
| infractions, then to deal with those infractions where do you 


draw the line between that on the one side and your willingness 


to prosecute on the construction Side, and perhaps your greater 


desire to achieve some sort of voluntary compliance on the 
25 industrial side? 


ways and one of the obvious ones is to-develop a sound prosecution 
policy, which I mean, not being heavy-handed or anything, but 
having an approach...for example, I think one of the biggest 
criticisms is the repeat orders...how many times do orders have 

to be repeated before some action is taken. 


| A. The line is not easily drawn, but there are 
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A. (cont*d.))” Again, without, you know, making it 
a mechanical process...and I don't think any one of us want to 
Seentnat... but again, there has to be some discretion, I can see 
tackling the thing from a point of view of reviewing the 
Prosecution policy, taking a look at the severity of possible 
injury, and that shoulda again influence the prosecution policy 
Or whatever steps - for example, a more effective one is a stop- 
work order which just plays havoc in an industrial scene where 
production work is involved. 

So there are different methods, but that comes back 
to an approach to prosecution and stop-work orders. 

Q. Just on that point, as I read Doern, another 
one of the points which he seemed to make was that he couldn't 
find any prosecution policy. I suppose my question to you is, 
is there a prosecution policy within either the branch you 
now administer or the branch that you previously administered? 

A. In all honesty I have to say, yes, there is one. 
It's in the manual of Operations, which we have a copy here. 

Q.- Could you produce it? 

A. I happen to have extracted it. 

Q.- Good. That's helpful. 

Can you, number one, make it available to us, and 
secondly, so that we are all at the same level you are, perhaps 
just briefly summarize what it is, orally, in your evidence? 

A. I most certainly...yes, it's available, it's 
part of the Operations Manual under potential prosecutions. 

There...well, let's not get into that. There's 
the description of how the legal branch plays its role with the 
inspectorate and our regional managers, the procedure of making 
recommendations to legal, but basically the situations where 
prosecution...and I'm quoting here...may be considered: 


"In the case of a single contravention where there 
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Ae (CONC Oe) ais7a high -risktof maiming, where 
it has the potential of catastrophic consequences". 
: What that's really saying is, on the first contravention, on the 
first order...and again, the analogy in construction - they have 
the same type of policy. For example, their situations - power 
line contacts, a man being in a deep trench - it means automatic 
prosecution on the first contravention. 
10 Q. Can you give us an example that might relate 


to occupational health as opposed to occupational safety? 

A. I would...the possible meaning - this is 
industrial - where we are talking about machinery and guards, 
that to me is a possible area, and I'm not saying that this has 


been done or is being done now, but that has the potential of 


15 maiming and we should really consider that as a serious offence 
On a first contravention. 

Again, when you have repeat contraventions, when 
the worker is at some risk and is exhibiting...the employer is 
exhibiting a poor attitude. What I mean here is, we are finding 
that we keep coming back and there's a certain amount of 
e indifference, or that there is a flagrant disregard of orders 
Or past orders. Again, a repeat contravention that may have 
the high risk of maiming, again should not tolerate succession 
of repeated orders. 


The third category as listed here is where maiming 


25 has occurred, and this is where someone has lost a finger or a 
limb or whatever, and if we find that there has been poor 
employer attitude if this does occur, that would constitute 
prosecution. 

The fourth one is the actual catastrophic 
consequence again, where something more serious occurs, and it 

30 could be the very first time that an employer had exhibited a 
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= A. (cont'd.) poor attitude or possibly had a 
- Similar type of contravention in the past. That would mean 
| s prosecution. 
; Q. Is that policy intended to apply both in 
i the industrial branch and in the construction branch? 
A. This policy is the Operations Manual for the 
| industrial branch. The construction one is a little more Specific 
a because it actually deals with the nature...again, remember I 
| mentioned procedural...it would mention certain types of 
: contraventions like the power line contact, the trench contravention. 
These are first-offence charges. 
[| y= Q. From your experience in the construction branch, 
is the repeat order a frequent or an infrequent occurrence? 
if 15 A. Did you say the construction branch? 
Q. In the construction branch. 
|| A. In the construction branch, after being asked 


and we did a little research on it, the repeat order, surprisingly 


enough, came up close to eight percent of the orders that were 
issued. 


|| a I should qualify that, because I see it May raise 


a few questions. What happens in construction, as one may see 
some of the buildings downtown here, if the contractor does not 
I have guide rails on the second floor, and we leave an order and 
we come back and we find he doesn't have guard rails on the fourth 
| 25 floor, and the sixth floor or the eighth floor, these end up 
showing as being repeats. 
Now true, they are under the same section so they 
keep spitting out. It may not be the exact same circumstances. 
Q. How does that frequency compare with the 
frequency of repeat orders in the industrial branch? 


30 A. I think it would be best left in the past; te 
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A. (cont'd.) my predecessor, who may comment on 
that. I would only be guessing if I had to take...I would not be 
aware of the figure in the time I've been there. 

DR. DUPRE: To make sure I recall your construction 
statistics, it was about eight percent of orders were repeat 
orders? 

THE WITNESS: -As I recall, sir. Yes. 

MR. LASKIN: Q. When you use that figure, does 
that mean it could be a second repeat order, it could be a third 
or a fourth repeat order? 

THE WITNESS: A. It could. It's more than 
once. 

Q. You haven't got a grasp on any comparable 
statistics, yet, from the branch you now administer? 

A. I would only be guessing, and I think in all 
fairness it could be commented on later. 

Q. Could I just...could I see that document 
that you just...for a minute? 

What is, because maiming is used consistently 
throughout this, what is intended by the use of that term? 

A. I guess in the industrial scene, there are 
a lot of instances where people lose parts of fingers, parts of 
hands, this type of thing. It's usually a limb that gets maimed. 

Q. All right. Can I put to you...I'm just looking 
at this document and I'm going to make it available...but coming 
back to the question that I originally asked you, which sprang 
from one of the questions I asked you, or sprang from Mr. Doern's 
observation that prosecution was viewed as a last resort, and 
when I look at item number one, philosophy, under this Operations 
Manual, it indeed says: "Prosecution will be used only as a 
last resort"? 


A. sthatssscorrect. 
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Q. SO can you reconcile what appeared to be 
your previous evidence, which seemed to express a view differently 
than that, with what appears in this Operations Manual? 

A. I think the philosophy is Saying, ‘being a 
last resort', let the point of discretion be used - especially by 
a manager when his officer reports back to him - to know which is 
the most effective means, whether it means through consultation, 
Sitting down with management, sitting down jointly with management 
and labour..I think it recognizes that it wouldn't be the right 
approach totally to let it come to a hard-and-fast prosecution 
policy. I would hope that, again within, you know, that term 
of reference, the discretion would still be used, but there still 
is room under the policies that we have to take possibly a little 
harder stand. 

DR. DUPRE: Counsel, may I just ask, is that 
document that you are looking at the prosecution POLICY Of the 
ministry, or the prosecution policy of the industrial branch, 
or the construction safety branch? Is it the policy that's 
common to all branches? That's really the... 

MR. LASKIN: I think the witness's previous answer 
was, it's the policy for the industrial health and safety branch. 

DR. DUPRE: I see. That is the policy for the 
industrial health and safety branch? 

MR. LASKIN: Yes. 


DR. DUPRE: Presumably, we may be able to have a 
look at, some time, the policy for the construction branch. 

THE WITNESS: Most cértainiy. 

MR. LASKIN: I think it might be helpful if, perhaps 
you through Mr. Lederer, could undertake to produce that for us. 

THEMWLEINESS MARST writ. 

Q. All right. Can I just come back to one other 
question, and as I look through the situations which are indicated 
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Q. (cont'd.) in the manual where prosecutions 
might be considered, they seem to have a...they seem to speak more 
to accidents on the job than they do to industrial disease. I 
guess my question is, does the inspectorate get any specific 


instructions from the branch, or specific information, as to how 


this kind of policy might be applied to something like asbestos, 
{ which produces occupational disease, rather than specific, 
discreet accidents? 

10 A. I think I agree with you that it is very 
heavily focussed on safety aspects, but the special direction 
that we get comes very much from the recommendations of the final 
report of the occupational health and safety branch, and that 
could occur with lead poisoning, asbestos, or whatever. 


O. "SOowill that branch, ‘then, in its report to 


15 : : 
you, make some recommendation as to prosecution? 


A. They will make recommendations primarily on 
contravention - have the time-weighted averages been exceeded, 
they may take the form of recommendations, suggestions, advisement, 
this’ typeof form: 

20 Q. How do you then translate that kind of. 
recommendation that, say the TWA has been contravened, how do you 
translate that into a decision as to whether or not to lay a 
prosecution? 

A. Well, again, our managers and inspectors, 
because the whole regime is decentralized, have direct access 

25; with either the hygienists or the physicians that are involved, 
and they actually translate that in a form of an order, and the 
officer goes back and issues orders. 

Our problem has been that the order, as I mentioned, 
if it had been asbestos it would have been only under one forty-five, 
which is a very general regulation. We now have the cases we 


30 
have been doing with lead, for example, we now have the new 
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| A. (cont'd.) regulation for lead, and we use 
direct sections out of the regulations. 


i 5 Q. Have there been, since you have been at the 
| branch - since you have been either at the construction branch 
] Or the industrial branch - to your knowledge, any prosecutions 
L 


involving asbestos? 


A. I can honestly say that in the time I've been 
i there I do not know of any prosecutions in the case of asbestos, 


10 although orders were issued in both construction and industrial. 
[ These were never taken. 
Q. Are you aware of, since the time you have 
[| been there, of any prosecution involving any of the other 
hazardous substances or proposed hazardous substances under 
the statute? 
15 


A. I guess the dilemma has been the actual 
Presence of regulations, and in the case of lead these are being 
pursued because we now have a regulation. 

But as for the other substances, I cannot recall, 
eas we have always used the Act and the general regulation. 
20 Q- Can I ask you, Mr. Melinyshyn, about one of 
the other observations that Professor Doern makes in his study, 
and it concerns the Capacity of your inspectorate, and to Duties 
very briefly, as I read Professor Doern, he is suggesting that 
the statute, and. indeed the responsibilities that the inspectorate 


is being called upon to play, really require some - and I think 


25; you'.use the word heroic, some very heroic assumptions and 
expectations as to their api laity. 


Having read Professor Doern, do you have any 
comments of your own on his observations? 

Re have read, and I remember reading that 
article. I have occasion to...we have had visitors from other 


countries coming and obviously looking very much at this province 


30 
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- 27 - Melinyshyn, in-ch 

A. (cont'd.) and the inspectorate, and looking 
at the capability of our inspectorate. The first comment seems 
to be that we should really be trying to get our inspectors up 
in being knowledgeable of all aspects of safety and in health 
matters. I think that our ministry has taken an approach which 
really says that our inspectors will be trained to identify, will 
be trained to know the legislation, will be trained in the process, 


a but will very much depend on the specialist. 


As I mentioned hefore, the specialist could be 
a physician, an engineer, a hygienist, and again I reiterate 
that these people are in the same offices distributed through the 
province and rather than trying to build up heroic inspectors 
and being a man of all seasons, I think what also warrants 
15} comment is that the rate and the progress of toxic substances, 
the day will never come that in a province that stretches a 
thousand miles to the border and has the kind of differences 
and complexities, that we'll be able to have an inspector that 
can handle all cases. 

So in a way, I would like to say I agree with one 
part of Doern's comment on the same subject - that the specialists, 
and this is OHB for example, they shouldbe on top rather than 
just on tap, as he referred to it. But I still think that there 
is an administrative process, that we should have a Single window, 
and that our inspectors do form that role and have access to the 
specialists whenever they need be, and should not...and the day, 


I doubt, will ever come that we can train our people to do all 


20 


25 


of the functions necessary that are required by either physicians 
Or engineers or hygienists. 
Q. When you say you agree with Doern to the extent 
that you think the occupational health branch should be on top 
30} rather than on tap, as you put it, do you mean by that that you 
contemplate that that branch should play more of a front-line 
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G crete Nts Melinyshyn, in-ch 
Q. (cont'd.) inspection role in even identifying 

health hazards at the workplace? 

A. I was a little concerned yesterday that the 
message that was coming across that the branch was totally one 
of being passive and being called in only, and I think that there 
is still very much a role that I know that we as inspectors 
depend on - for example, the information that comes out of the 
Workmen's Compensation Board, things like lead poisoning. Somebody 
10 has got to be monitoring that and pick it up, so there is a very 
active role that OHB can play that it takes, again, as these 
little reports come over one at a time, our inspectorate isn't 
really fine-tuned to that. 

Now, OHB can pick that up and then take the 
initiative. Now, it may very well in the end involve our 
15) inspectors to do the so-called issuing of orders, but that's 
a role that I think that I agree with him when he says being on 
top, because quite frankly, again our inspectors just aren't 
geared to being on top and interpret WCB data that comes out on 
isolated cases of asbestosis or, in the case of lead, poisoning, 


and that's what I meant by being on top. 
20 


But still in tune with the single window that 
the inspectorate can really...see, it isn't just the first 
order, there's the followup. you get subsequent refusals to 
work and it becomes an administrative nightmare if you suddenly 
have very different bodies coming in and issuing different orders, 
25, so I think a single-window approach is still the right one. 

DR. DUPRE: I was wondering if I could just pursue 
that with you, Mr. Melinyshyn. 


I take it from looking at page eight of your 
Opening presentation that the industrial branch has been doing 
what it can to do justice, perhaps, to some of the heroic 


ce expectations, or at least tailor those heroic expectations of 
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DR. DUPRE: (cont'd.) the inspectorate to reality, 
because I note especially at the bottom of page eight that your 
Own inhouse training capabilities with respect to occupational 
problems has been coped with, in part, I gather, by taking some 
occupational health branch engineers - by which I would take 
hygienists - and actually putting them into the industrial 
health and safety branch for the purpose, I gather, in part, 
of providing some occupational health training to the inspectorate? 

THE WITNESS: That's correct. 

DR. DUPRE: Let me see if I can also wrap my 
arms around this. I gather, again from page eight, that quite 
aside from any inhouse training, you have some extramural 
training, in that I see that ninety-four inspection staff, over 
five years, attended occupational health courses at.g. ON, ul 
see, oh, no, that is followed by... 

THE WITNESS: ~ NO. It"s still a term, sir. 

DR. DUPRE: ...either the occupational health 
branch or Humber, so that's both? 

THE WITNESS: That's both. 

DR. DUPRE: Okay, now. Bear with me for a 
moment so that I can try to roll over in my woolly little 
mind what this means. I take it on page one that the branch 
has a complement of a hundred and eighty-seven, of which, I 
gather, there are a hundred and twenty-six front-line inspectors. 

Now, over a five year period I suppose you have 
had some degree of turnover, probably not all that high, but we 
might be looking at a total inspectorate work force of say 
something like a hundred and eighty? 

THE WITNESS: Yes. 

DR. DUPRE: So that if I put the statistic on page 
eight into that context, it would look as if roughly half, 
ninety-plus, roughly half of the inspection staff would have 
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DR. (DUPREcs (cont: da). ) had occupational health 
courses either given by the branch or by Humber. 

Now, that leaves us with the other fifty percent. 
Would the other fifty percent be inspectors of such long-standing 
that they would have already had their training? 

THE WITNESS: I think you would be fair in your 
assumption, sir, that the other half ato least had veryvlittle. 

DR. DUPRE: Had very little. 

And at this point, I suppose, to the extent that 
One would want to depart from Professor Doern's outlook, which 
really seems to be to look to the occupational health branch 
to provide the health inspectorate, that one would have £07. 1 
guess as a minimum, be thinking of trying to bring the health 
training of all the industrial branch inspectors at least to 
the level that has now been reached by the ninety-four who 
have gone through that. Would that be... 

THE WITNESS: Can I comment? 

DR. DUPRE: I really would like you to comment, 
please. 

THE WITNESS: I wouldn't like to leave the 
impression that even half of the ninety have had possibly 
the kind of training that you have in mind, that would really 
qualify them. I think if one can remember that my earlier 
statements, that the inspectors, the training they are getting 
is) only sto identity. 43 

DR. DUPRE: Right. 

THE WITNESS: ...and recognize the situations. 

The specialists that we have periodically, for 
example, the latest thing was urea formaldehyde, so whenever we 
have branch meetings, we get a person to come out for four hours 
and talk about urea formaldehyde - where it can be found, what 


does it look like, what are the steps you should take and when 
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THE WETNESS: (cont'd.) to call people in. 

So it's by no means...I would rather not...I hope 
I didn't leave the impression that these people are in any way 
qualified to be, you know, equal to a hygienist. They are just 
getting some basic recognition data. 

DR. DUPRE: Oh, no, I wasn't suggesting either 
that you would, in twelve weeks, be able to...or whatever the 
period is...be able to upgrade them to the hygienists. That's 
not what you even want to do, if what your job was to maintain 
the window on the overall industrial environment. 

So that the whole purpose, though, of the training, 
as I would understand it, is simply to sensitize the inspectorate 
to a workplace situation in which health would be an issue, 
at least to the point where they would know that the occupational 
health branch should be called in. 

THE WITNESS: Exactly, exactly. That applies 
because they take courses on guarding machines, offered by IPA, 
to that's a sensitizing, as you say. 

I think there's more than can be done, and as long 
as it's recognized that we aren't trying to make them the actual 
specialist or quasi-specialist, but have enough education and 
knowledge to know when to spot something and call the people in. 

DROLDUPRE. SAndiat this point, thouch, it, would 
remain valid to say that within the present, if you will, envelope 
of training efforts that are made to provide the inspectorate 
with the kind of health know-how at the level that we have just 
agreed to, well below the level of hygienists, but enough to 
recognize health workplace situations, we are looking at a 
situation where it's only about fifty percent of the inspectorate 
that's gone through that? 

THE WITNESS: Yes. 

I think this also relates to the fact that in the 
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THE WITNESS: (cont'd.) time period we are talking 

about, over the past few years, it is possible that safety might 

| 5 have still had the high emphasis, and now that we are getting 
into health that it would be a restructured type of course or 

| 

| 


education process that they have to go through. 


DR. DUPRE: Since you have also been wearing a 
construction hat so recently, are we looking at a similar 
Situation in construction, with respect to the capacity of the 
| oe inspectorate to detect possible health, as opposed to possible 
safety, problems? 

THE WITNESS: I would agree with you. I would 
[ even say it would be a little more, so it goes back to the 
background that our inspectors have. In construction, basically 
| ae these people were field superintendents in construction, and 
I guess at the most they would have been safety-type hazards 
rather than the health hazards. 
I think that the strenath that the industrial 


I branch may have now is obviouslv a lot of the inspectors have a 


background of shop, sort of floor superintendents, but at the 
I 20 same time we have been picking or hiring people who have had, 
again, a different age group and a different background intwday's 
society, and they are a little more cognizant of the hazards that 
are out there. 
MR. LASKIN: Q. How do you place your inspectors: 


in terms of workplaces? Is there a rotation system as to the 


2 specific workplaces that any particular inspector may have 


responsibility for? ' 

THE WITNESS: A. I guess if I may just generalize, 
they are both in construction and industrial, they are divided 
into districts or small areas or whatever, and within that the 
manager or the inspector can get a timetable to look at optimizing 


30 
the visits and the rest of it, and the frequency, but in both 
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- 33 - Melinyshyn, in-ch 
THE WITNESS: A. (cont'd.) cases there is rotation, 
if possible, without having to move people physically - where 


they switch around after. Within a two year period, generally 
speaking, there is a change just to guard against the over-familiar 
Situation. 

Q. I heard Mr. Rajhans evidence yesterday that 
so far as he was aware, no advance warning was given to any 
workplaces concerning inspections, and indeed can I ask you is 
thatein’ tact therpoLicy ¢ 

A. It .is the policy, yes. - But at the same time, 
we are very much aware that there is a perception that in 
certain places, in certain locations, the floors are tidied up 
and eye protection is handed out in anticipation Of a visit. 

Q. How does that perception arise? Is it because 
of the cyclical review nature of the inspection, so that employers 
can make a calculated guess as to when you are going to show up? 

A. I can't believe that we could be so accurate 
in our cycles that that would give that away. I think there is 
a bit of perception, too, that sometimes labour sees the inspector 
coming and walking into management's office as the first step, to 
say I'm going to be inspecting your place, and he spends a half 
an hour there without labour representative or employee 
representative, and I think these are possibly...the way we do 
things there might be room for it to be subject to some improvement. 

I'm not sure if I answered your question. The 
policy definitely is surprise, but it doesn't always work out. 

Q. Are any inspections done after normal working 
hours? 

A. Let me start by construction. In construction 
we have had cases, for example - asbestos removal by TTC in the 
subway, and that's the only time it does occur, so they do take 


place. 
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As Kcont d..) Investigations very much do, when 
something happens or there is a complaint and they go beyond, 
Obviously beyond working hours. 

In industrial, I guess in my experience I may 
have to defer that, but most cases because of the same..the 
Scene is stable and in most cases it's shift work and it goes 
around, or production, we generally have the representatives and 
all parties present during normal working hours. 

On EYSe tend, I take it, in industrial not to 
get any graveyard-shift inspections? 

A. Well, as I think someone mentioned, the 
industrial scene is stable and how can you switch it from one 
to the other. The construction can be, you know, demolition, 
removal of radioactive material. Obviously these are things 
that happen possibly outside of regular working hours. 

DR. DUPRE: On that, I was wondering if by any 
chance you had the Opportunity to read the other commissioned 
study by Swimmer and Luce, which is a study of three asbestos 
plants in the province? 

THE WITNESS: No, I haven't, sir. 

DR. DUPRE: I commend that study to you, because 
among other things it does suggest that in fixed-place industry, 
and this may be quite relevant to the health situations, there 
are certain operations which it may turn out for matters of 
convenience, scheduling or any of a number of other reasons, will 
be carried out on the graveyard shift or some similar shift. 

THE WITNESS: Thank you. 

MR. LASKIN: Q. Can I just...I'm sorry, Mr. 
Chairman, are you finished? 

DR. DUPRE: That was my publishing house 
publicity pitch for) this morning, thank you. 

MR. LASKIN: Q. Can I just change the subject 


7540-1171 


. Sek iil 
lt tes ten aso oUt 
retest op gael 


I ongslvens 


»*¢ 


if 
vit it @aeee J Sauateede 


i : @ 
wis oid Of @aeyuLes Pitt. 
'y a® 
’ FILS ¥ wT i} Pee By ° wri vVAIERD an 


ne. wo. area weaevarty Bite Hg 9 
oe ah ,  ’ nad a SwieBAe. fe 


paldod nt aw Daat aed 


seca lq is 7 pa uP" 
4 = dewat yerkat oe 


VaUtTodk 69a8H “gaa Som ns. aoe 
Lite oot agen, Peon at ‘Bow, me . 
san Yt Dacpaerey ow «eee 
or erate faatvot pata 
SA ONOF a ,bcae dae 

artos Spaqtient) aa eae *) 
woe anid fF ee , Dee a 
of ban aidadga as 
7¥ St ae " ao i Sourey awog wig: . 
. vid... té2se8am we roe Abie 
ow Slave: to etiayue wis ew, ¥ 
“ @ lI ,9ad? OO -3aVOC «ml 


7 : 
ny Aer o4 7} Led Tee ony. Gad 


bidv ,e0Ud O8e @ ; ae 
Cugnivoda ont 2 
: ed ‘Zz ,at resiliently ty ae 
tans Sa > I SAgsO a 


: Jady Joopeue eget 22 epeeea. 


“Pay avid) 4 Le 4 - ‘es ¥ sazt atm 


Voy Fas oe 7 eagur Ww on 


t 


. ve 


voy nets ,palittos wants a 


| Poehta ens sonagy 34ah hned <0 esta 
. ; oy 


a ee ae ae ae ee he 


10 


15 


20 


25 


30 


7 (6/76) 


=O Melinyshyn, in-ch 

QO. (cont'd.) slighbivesMrs Melinyshyn, and can 
I just...I just wanted to ask you a few questions about the 
refusal to work provision as it relates to a substance such as 
asbestos, and what I would like to dopey tel) could, iis.take 
advantage of your position and if you could tell us what the 
Process is...and I'm trying to find out what the process) issof 
a work refusal, and the involvement of your branch, and how long 
it takes to deal with that kind of Situation. 

So I take it...let's assume there is a work 
refusal and it hasn't been resolved at the health and safety 
committee level, and one of your inspectors is called in. 

THE WITNESS: A. Okay. And again, I'll of course 
just speak possibly generally and pick up construction, or 
industrial, and I could probably cover examples like, you know, 
we have had a lot recently where women who are expecting are 
veryconcerned because of radiation from VDT's, and I think 
that...whether it's asbestos. 

Generally the first contact is by telephone, and 
one of the responses that we try to ascertain because there are 
some very definite procedures in the legislation to be followed, 
and that is where the person who has a complaint or is taking 
the stand or refusal has really spoken to a supervisor, and 
the supervisor has taken the representative, the worker, and 
taken and done a little investigation of his own, and then if 
the particular individual stili he wants to refuse, that's when 
we come in. 

Again, the operational manual has a lot of 
detail on questions to be asked as our inspectorate comes on 
board. He first ascertains from the worker the reasons for 
his refusal, he brings in the management, he looks and does the 
investigation...and why I begin with the subject of asbestos 


or radiation, again because of the nature of our inspectors, in 
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A. (cont'd.) many cases they do not have the 
necessary, all the necessary details. 

For example, it may very well be that OHB is called 
in immediately, and that's just by phone call, or they could almost 
come simultaneously and take either the air quality testing, or 
samples, or for example the radiation of some of these VDT's, and 
let's take the case that the decision can be made right there - the 
inspector has to make a decision on whether the individual, 
whatever the circumstances were, where it was likely to endanger 
the worker, and that decision then is made by the inspector. 

He may have to wait some time... 

Q. That's what I wanted to get at. 

A. Okay. 

Q. If we are talking about asbestos, and let's 
say the work refusal is, for example, based on the judgement of 
the worker that the TLV or the time-weighted average guideline 
is being seriously exceeded, I take it in that Situation the 
inspector can't make the decision right on the spot, and he 
needs some assistance by way of sampling or air measurement 

A. Or dust, yes. 

Q. ...from the OHB. 

‘Aa Right. 
Q. All right. So does that happen? 
Bel CS 2 Oh, Yes, eit does. 


Q. What's the time lag between the OHB coming 
in and doing that sampling and getting the results back to the 
inspector? 

A. The time lag is verv small from getting OHB 
in - remembering that these people are decentralized, that 
they could be launched almost Simultaneously with the inspector 
at the same time, what does take time possibly is to get the 
results tested, and in that case if we speak with respect to 
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A. (cont'd.) asbestos, and if I may comment on, 
again, the construction role, the philosophy has been, not knowing 
whether it's asbestos or not, you assume it is and therefore 
there could be orders left right there that the operation ceases 
while the confirmation is made whether the material was asbestos. 
So the inspector then has within his bag room 


to make orders to cease operations, and yet at the same time not 


offer the decision until he has all the information in front of 
10 fae Bale 

Q. You said it takes time for testing. What are 
we talking about, a week? Or... 


A. Offhand, in the case of refusal to work and 


investigations, it's my understanding that in our case and OHB's, 


that is the highest-priority work and overrules. 


Us I can't recall very many of them going past a 


week, to tell you the truth. 
| Q. But let's say, let's say a week or five or 
six days is a reasonable estimate to get the results back and 
|| so on, what then is the practice in the workplace for that five 
| on Or six day period? What does the worker do and what happens at 
that work site? . 
A. In most cases, alternate work is found for 
the worker. I'm just saying, as examples, if it had been 
construction work and if we thought it was asbestos, that part 
of the, say demolition or remodelling or renovation, would be 
25 stopped and work would not go on. If it had been a young lady 
working on a machine, every effort...and this is where the 
industrial relations skills of the officer come in, to get 
management to try to take the worker, put them on other work 
so they don't lose time. 
What I'm getting at, there is room here to do 


2 some negotiation and have the work either cease and the people 
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A. (cont'd.) find alternate employment. 

DR. DUPRE: Can I ask a question at this point, 
and again I'm bearing in mind that you've been wearing a 
construction hat, and you now have an industry hat, have YOu a. 
has your experience caused you to be sensitive to the Capacity 
of the, to the linquistic capacity of the inspectorate, to their 
Capacity in particular to deal in, for example, in southern 
Ontario with workers who are primarily or exclusively Italian- 
Speaking, Portugese-speaking, Spanish-speaking? 

THE WITNESS: Yes, sir. 

DR. DUPRE: What kind of Capacity, linguistic 
capacity, do the two inspectorates have? 

THE, (WETNESS supWell aif I May comment in 
construction, it's very obvious that the work force is 
Portugese/Italian, and I think one of the biggest concerns, if 
I may say, is we do receive, and we did receive, anonymous 
phone calls, and anonymous Phone calls are such that they are 
basically almost unable to speak English at all, and I think 
the reason it's very anonymous is that in the construction industry 
almost sixty percent of these people are unorganized, which do not 
have the strength of a union Supporting them. 

When we receive these, we treat them as anonymous. 
We have managers that speak the language, and Italian is one of 
the primary ones, and again, leaving all the details with the 
manager, again within an hour, and all we need to know is the 
location without any mentioning of where the complaint came from, 
our inspector will be launched to look into it. 

Some of them are absolute horror stories. Some 
of them are very valid. 

But again, I don't want to imply that we keep a 
whole batch of interpreters on board, but again, recognizing 


= kind of people that came from construction, we have the 
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THE WITNESS: (cont'd.) mixed languages. 
We have things like the Act and Regulations in 
5 construction published in different languages. They are posted, 


and I'm not suggesting that people even read them, but they are 
there. 


DR. DUPRE: So I take it from there that I could 
take it that there is a degree of linguistic sensitivity in the 
construction branch. 


~ THE WITNESS: In construction. 
DR. DUPRE: What could be said in this regard 
with respect to the industrial branch? 
THE WITNESS: In my brief period here, I would 
suggest that it isn't the same. Most of it's English, although 
i I shouldn't...we get letters written in and they are obviously 


in another language, and we get them translated. But I don't think 
the same problem exists as we have in construction. 

DR. DUPRE: Well let me do my publication 
publicity again, and simply make the observation, Mr. Melinyshyn, 
that you won't be able to lay Swimmer and Luce down once you 


20| have picked it up, because they in fact in one of the three 
plants that they looked at in detail, it turned out that they 
were looking at almost entirely a nonEnglish-speaking labour 
force. 
THE WITNESS: I guess this gets back to the 
problem we have even with asbestos. Again, I seem to have found 
25) in construction that we had tremendous response to the guidelines, 
which again didn't have the legislative clout, and what Leal by va. 
where we had the problems was the awareness, and it gets back 
to this, whether it's a language problem, whether it's an 
awareness of the dangers, but...or again, precedent of trying to 
39| keep a job over the dangers that aren't apparent because they 
are so latent. 
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THE WITNESS: (cont'd.) But the success of a lot 
of this depends on communication, and again, a little thing like 
that bulletin, it had a coverage of over seventy thousand 
distribution, and it started to pick up the small contractors who 
were just unaware that asbestos was a real problem. 

That gets back into communication and language. 

DR. DUPRE: Could I just try out a hypothesis 
on you, and tell me if it's wrong or if it holds a little water. 
The hypothesis that I would try out on you is that it would 
probably be easier to recruit inspectors in the construction 
branch who had the experience in the construction industry, and 
also had the range of language abilities, than it would be to 
recruit similarly-experienced personnel with those kinds of 
language skills on the industrial side, on the fixed-place 
industry side. 

THE WITNESS: Okay. Just tomake sure I understand 
this clearly, it would be easier in construction to take people 
with a construction background and who have the skills and 
different languages. It may not be possible that any one 
inspector may have any more than two or three, but for sure 
whether they be Portugese or Italian, that would be much 
easier than I would suggest that we would get in the industrial. 
Yes. 

I don't quite perceive the problem in the 
industrial scenario. I think there is more representation by 
unions, I think there's a stable work force and the same demands 
aren't there that the sensitivity of a language problem really 
isn't as acute in the industrial scene as in construction. 

MR. LASKIN: Can I suggest...I don't think I've 
got any more questions, but I'll just review my notes and 
maybe we could take a short recess? 

DR. DUPRE: Shall we take our recess until, say 
quarter to twelve? 
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MR. LASKIN: Sure. 


THE INQUIRY RECESSED 


2 ee et ae eT ee ee 
THE INQUIRY RESUMED 
DR. DUPRE: Counsel, proceed, please. 
MR. LASKIN: I just have one or two final 
10 questions, Mr. Melinyshyn. 
Oui "Cane Spust -come back to the question of 
prosecution for this one question, and I don't mean to belabour 


it, but I suppose if I put on my litigation hat for a moment 
and someone came to me with two possible prosecutions - a 
prosecution for an alleged contravention by reason of the 

15) happening of some accident, and a prosecution for an alleged 
contravention of the statute by reason of dangerous exposures 
Or unhealthy exposures involving a hazardous substance, I think 


I would probably find the first one a much easier case to 


prosecute and hopefully obtain a conviction. 

I am just wondering whether, if my perception 
ap is right, whether the sense of some difficulty invobtaining a 
conviction under the Statute, where you are dealing with a 
hazardous substance as opposed to discreet accidents, has any 
influence on the attitude of the ministry in prosecution? 

THE WITNESS: A. I think your perception is 
correct. I would like to think that it shouldn't influence the 


case whether we take the steps and pursue prosecution. I think 


25 


that may influence the nature of the penalty or the fine, quite 
frankiy, 

I guess I shouldn't make it so personal, but we 
have...and I guess with due respect to your profession, our legal 
30; people are in a position to make a statement on whether the 


prosecution has grounds for success, and we have on occasion, on 
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. 


especially where there has been a certain amount of...I shouldn't 


leave the health aspect, but let me just deal with the other 
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LHe WLINESS=: (Contd, ) several occasions, 


first...where there was a serious contravention and again, the 
way the policy states is that the director has the last say on 
whether charges should be laid, and we have written back COnODs 
legal people saying that it's not a matter of winning or losing 
a case, there has been a contravention and we really believe it's 
in the best interests of all parties that this should be dealt 
with in court. This has occurred. 

Let me just back off one more step. In the 
preparation of material for our legal counsel's consideration, 
we do look back and take a look at past contraventions and 


possible past convictions, and again, I suggest to you that 


this makes a difference in more the fine or the nature of the 
penalty, more than possibly the reason for going and taking it 
CO--liticgation. 

I think I would have to agree with you that 
normally where it's a demonstrated incident that has caused 
either, you know, some infliction of Pain or a fatality, that 
this may have a stronger influence on the court than just the 
contravention of a possible health issue that Yeatly didn't, 
Say, manifest itself in any visible injury to a worker. 

I think I would agree with you on that point, 
but that should not in any way preclude Our pursuit of laying 
of orders, taking of stronger steps, of stopping work or laying 
charges. 

Q. I don't know whether you are in a position 
to answer, but let me just ask, do you have any knowledge, in 
terms of penalty, and I'm just looking at the penalty of the 
Statute which provides possibly for imprisonment, do you have 
any knowledge as to whether the court system has invoked 
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Q. (cont'd.) imprisonment in any cases which have 
been prosecuted under the Occupational Health and Safety Act? 
5 A. To my knowledge, no. It has been usually fines. 
Q. And when we get down to fines, do you have any 
ballpark information as to the kind of monetary amount that is 
being assessed, and I guess what I'm really getting at, are the 
courts assessing something that is the cost of doing business, 
if You will, to putvit in sour terminology? 
ue A. I would have to say no, because the maximum 
being twenty-five thousand is hardly, in today's terms, you know, 
the cost of...say, there's a fatality involved. I know of fines 
that did reach ten thousand. I can remember an analysis we did 
in construction on fines, and the average set of fines, again in 
he construction now, against industry were in the magnitude of 
; somewhere around two to three thousand dollars as an average fine 
for industry, a fine against a supervisor was in the neighborhood 
of several hundred, two hundred, three hundred dollars, a fine 
against a worker averaged out just over a hundred dollars...in 
construction, workers were also charged...so we have a category 
20; for worker, supervisor or industry, and that gives you a sense 
of magnitude of fines that are levied. 
Q. Is your...can I ask you, is your policy...let's 
deal on the industrial side for a moment...is your policy to 


prosecute the company, the particular management person responsible 
for the alleged contravention, or both? 
a A. In all honesty, again, our charges are laid 
against all parties. There does occur, again, a strange thing 
that occurs with lawyers and when charges are, for example - the 
company is charged or fined, there's negotiations that take place, 
and these are withdrawn against the supervisor or worker. 
30 Q. Indeed, I have some personal experience - not 


with prosecutions under your Statute, but for example prosecution 
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QO. “cont Yd) 
against both Ontario Hydro and the personnel involved, and as 
I understood the prosecution policy, it was if you could register 
a conviction against the company, Ontario Hydro, then the charge 
against the individual would be dropped. Is that the same? 

A. This is very much the practice, yes. 

Q. The same practice. 

Bey @RiGHi: 

Q. And does that practice also pertain in the 
construction side? 

A. Very much so. 

Q. Do you yet have any estimae in terms of figures 
on the industrial side analogous to the fine estimate that you 
just gave us on the construction side? 

A. I couldn't even guess. I haven't had a chance 
tO vlOOk atsit. 

Q. Fair enough. 

Just one or two final questions about health and 
safety committees. Does your branch have sufficient feedback 
Or information to be able to tell us, with reasonable certainty, 
that infact the health and safety committees have been established 
in all workplaces in which they are mandated under the Statute? 

A. Again, I, from recollection, would like to 
that 
that had 


and safety 


comment that there was a statement made before I was there, 
placed it in excess of ninety-nine percent of places 
had health and safety committees, had in fact health 
committees, and possibly, again, Mr. McNair later on 


One thats 


can comment 
Ocmul  MESOLSEY ins LeGLOn.t. isi sanotwsire al 
understood your evidence. 

A. My evidence was, and this is speaking of 
recollection of a statement made, that in the industrial 
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A. (cont'd.) scene that ninety-nine percent of the 
areas that require health and safety committees do in fact have 
health and safety committees. 

Whether they are operating properly is another 
question, but:we’ll Jeavesthat. 

Q. From your knowledge and information as acting 
director, do you agree with that statement? 

A. I guess I can. I would agree, I guess the 
problem is the ones I do see are the ones that aren't, and I 
have no sense of relation to the whole picture, but it is 
possible that it is as high as that, yes. 

Q. Where you see situations where there aren't 
health and safety committees, does your branch take any active 
role in promoting their establishment? 

A. Our branch does because there are requirements 
for the participation and the kinds of procedures and some of the 
actions that a committee must undergo, but in all fairness, we 
also rely very heavily on some very professional industrial 
relations individuals that are employed with the Ministry of 
Labour, and I and this particular individual do sit down with 
labour and management to try and work out the proper structure, 
the proper working procedures, a set of guidelines for them 
that will make it work. So this has been happening very much 
Over the past ten weeks that we have been in, yes. 

Q. Do you get any feedback on how well they 
are working or how well they are not working? 

A. The particular ones that we are involved in 
as problems? I must say again, in the short time that I have 
been there, the ones that have been put in place with a very 
visible, open lines of communication, drafting up jointly the 
terms of reference for the committee, the procedures and the 
structure - yes, there is a favourable feedback that they are 


working. 


7540-1171 


MO RE’, ru (tag | LOM bc elaunk SAM ML 
vortt to  tnessGeyy perks Ae) shan Pre sir908 > +e dae 
ued todd at Of coeds inate, Vane bas araed 
wsray : ’ | _aibiet d Laeho me 
| o. seetiron 22 yiteqoia pRetaveqe 914 ene soddeuh 
Sheets avaod pyc 

r), eci7?o8 ® jolorenzotal Sad aphei worst Gaey wore ae Eb. 
sf Cinonel etn sandy dato owing oy ee 
0? get epmoe t ceeeta bétbow! Scan kaeaennant an 
are &e) Ob DT eeno sia. :m 
hud. , eReeeei Lontw ent 62 antisites ‘Se warts 
aev ,tady da Weld 28 at +s je 


* 
we 

§ 
1% 


pexisb te aheist ait bes. nol eqisteese’s 
¢ ,ov2eiear teuver sesainmeo & sade vf 

moa to vllvae eeey “ = 
rf Kevoteve eta sady eleobioviinl it I. 

. , : 5 Lewes iA waleorssseg eice | saa ft a 

. iy tat = oa? o tor Dire Yr? of Jremeagenam’ satin 8 
uty 261 terilepiey, to ve , Sewers 7 ert; : 

feeb pa fomqqmd heed eof Gilg, 08 .a20W ae) ar 

i cond ove a 227 atone nee +e 

iy itt > saad > vite yop lov ad. 3 oT 
. ‘pak new’ dou oe - ots Liew, wou (eee 


ie 
© ‘ 


~~ 


Rife 


yr Avr 


Veo 


ws Ww 7 ew IASI BAGO Ft alMIt Seng, oar af 
awe | isd3 eae rede odd of catepe yer dabei! t ee ad 
sol wt tog deed ovad sagt eons we, aie 
gr isgtasrh .meitensen ao" 30 m 
beogzy ate , ead? hrenos edt 3 


- 46 - Melinyshyn, in-ch 
Q. Do you get unfavourable feedback as well? 
A. Not too much. I haven't heard very much in 
5 the last...in the ones that we have actually sat down and 
negotiated with the parties, no. It takes time to get them to 
come around, to sit down and really, you know, put their thoughts 
down on a piece of paper, but for the ones that have been done, 
it has been favourable. 
MR. LASKIN: Okay. Thanks very much, Mr. Melinyshyn. 
ay DR. DUPRE: Thank you, counsel. 
Mr. McCombie? 
MR. McCCOMBIE: Thank you. 


CROSS-~EXAMINATION BY MR. McCOMBIE 


Q. I would just like to briefly followup several 
15; of the questions that Mr. Laskin was asking this morning, in 
particular the question that was asked concerning advance 


warning of inspections. 


I noted that your response to that was that 
the policy is surprise, but that that doesn't always work out... 
~ I think I'm quoting you correctly...I'm just wondering why that 
wouldn't work out? I mean, what would cause it to not work out? 
A. I really don't know why it would not. The 
suggestion has been that our cycle is clearly identified on the 
very first sheet of the inspection report which, as you know, is 
left with management and posted for employees. But again, looking 
25| back, they don't occur on the same day, it's within days. 
Now that may be part of the answer, that we are 
SOLCYCLic in our inspections that that may give it away. I'm 
not too sure that this is entirely a problem...I mean a real 
problem. We know that once we have been getting into some of 
the so-called institutional places like hospitals, there is a 


es real thought that maybe we should advise both labour and management 
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A. (cont'd.) ahead of time, because we are 
talking about operating rooms and this kind of inspection, and 

5 there may be some merit - although we have never approached 
this yet - but there is some merit in even advising people we 
are coming so we can get access to the areas that we want, but 
again, with both labour and management involved. 

Q. So your suggestion is that the reason it 
wouldn't work out is that it has been guessed in advance? 

10 A. That's the only...I don't believe it's one of, 
you know, secret information or anything of that order. 

Q. Well, you indicated as well in your response 
that there was a perception that you feel that, from workers, that 
things have been, in certain circumstances, prearranged and that 
the inspector's visit in the management office for half an 

te hour...I'm wondering if you could just comment on whether you 
feel that that is a totally false perception and what can be 


done to correct that, or what your views on that perception are. 


perception. I think it's something that our inspectorate, our 
20| officers, our inspectors have to know that being a government 
representative they really have to walk that line between 
management and labour, and they should take very special steps 
even...and I'm sure that these are totally unintentional. I 
guess, you know, when you come into a plant, where do you go for 
first? Sometimes you have to check in with Management before you 
25; start, but I have already advised our people...and you know, this 
goes on to who do you take lunch with after the inspection is 
over, and all therrest°of its«.andsI-just don't) think that....there 
is the perception that's left, and I think even though it's 
unintentional, we should take some very definite steps and not 
let that perception exist. 


30 
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- 48 - Melinyshyn, cr-ex 

Q. (cont'd.) question, too. You mentioned that 
now with the Lead Regulation being in place and having been in 
place now for some time, that there is now an added tool as far 
as prosecution goes. Did you indicate whether there have been 
any prosecutions under the Lead Regulation? 

A. I did not indicate, but there are some in 
process already. Charges are being laid under the Lead 
Regulation. 

Q.- There are charges that are in the process of 
being laid? 


A. Yes. 


, 


en Ae Q.- Now, the document that you read from this 
phen 


morning, the Operations Manual on Potential Prosecutions, first 
of all this is taken from the general Operations Manual of the 
branch, is that correct? 
BR. thats Correct. 
Q. Is that manual a public document? Is it 
the kind of thing that people can have access to at the ministry, 
or is this an internal document? 
A. The document resides in the library in the 
Ministry of Labour offices at 400 University. I also believe 
that copies have been given to certain labour organizations. 
Q. So it would be fairly freely available if 
someone were to ferret it out. 
Okay, I'm just...one question I have and I'm 
not exactly clear how to phrase this, but in reading the second 
paragraph on the first page, "When other means have not been 
successful, prosecution is a tool that may be 
used to assist in moving the performance of 
Management and protecting their workers from 
noncompliance." 


Unlike Mr Laskin, I’m not. officrarly in the 
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- 49 = Melinyshyn, cr-ex 
Q. (cont'd.) legal profession, but reading this 


it strikes me that this ‘prosecution is a tool that may be used 


to assist’, strikes me as somewhat different than prosecutions under 


other statutes. I mean, I think of, you know, the Highway 


Traffic Act or other kinds of legal prosecutions that are used 


and they don't strike me, at least when I get summonses, as 


a tool that may be used to assist me in moving towards the 
performance of my lack of speeding or whatever. 

I'm just wondering...I mean, do you see there 
being a difference between the Occupational Health and Safety 
Act and prosecutions under this Act, and other statutes? 


A. I guess there comes a point of interpretation 
I might suggest that when you do get a speeding ticket it will 


make you think the next time you go along the same route and 


whether you will speed or not, so there is obviously that aspect 


of exerting influence. But I don't see any difference, no. I 
think it's a statute, whether it's the Highway Traffic Act or 
whatever, that this one should be very much the same. 

Q. So from the point of view of legality or from 
the point of view of administration, you see no difference in 
administering this Act as Opposed to any other statute? 


A. I would say I do not see any difference. 


é 


a ju Q. Okay, I would like to turn briefly to the 


question of the inspectors, and how they make the inspections, 
and the relationship between the inspector - I guess your 
diagram on the board - and I'm wondering whether you see a 
difference and how big that difference would be, between a 
health and safety committee that would be in what I might term 
a highly-unionized place - that is, a large union that has a 
strong health and safety program on its own - and a health and 
safety committee in an unorganized workplace, and whether the 
inspector would take a different approach in inspecting or in 
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- 50.= Melinyshyn, cr-ex 
Q. (cont'd.) visiting those two different 
establishments. 
A. Well, I think we shouldn't kid ourselves, 
there is a difference. I think it's very much, you know, seen 
in places like the construction industry where such a large part 
of the labour force is not unionized, and I think that goes back 
to what I've said - it takes the three parties and the strength 
of the government inspector on top, I think should again be 
10 sensitive to what kind of relationship exists in the balance 
between the two at the bottom. In all honesty, I would hope - and 
I think this does reflect itself in construction where there was 
the lack of organized labour - that the inspectorate played a 
much stronger force, they really were the instrument that labour, 
whether it's unorganized, had to depend on to get some action 

i taken. 

I think ultimately in the industrial scene the 
officer that comes on the site, his first step is to try to 
establish what kind of workplace conditions were arrived at 
by the two parties - labour and management - and there is an 

20 internal three-step to the inspection cycle, and the first one 
is...and this is captured usually in a report by the inspector, 
where he does assess or audit how well the worker and management 
representatives have been working, and there's some basic 
questions asked, he then takes his own tour with management and 
labour, and evaluates the conditions, and then he comes back and 

28 discusses with them the differences between what he has seen 
and what they have told him. So there is room here for different 
levels of input, again depending on the, I would suggest, the 
kind of strength and power balance that exists between the two. 

Q. Would, for example, in the first stage of 
that, in assessing the joint committee, would part of the 


30 
inspector's criteria for determining the effectiveness of that 
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=o517= Melinyshyn, cr-ex 

Q. (cont'd.) committee, would it be to establish 
the, I guess for lack of a better term, independence of the 
worker representatives? I mean, we have heard complaints, and I'm 
sure you have too, that a lot of joint committees in unorganized 
workplaces are just management appointments that are perhaps 
leery of expressing their true feeling. I mean, would that be 
part of the inspector's mandate? 

A. I think he should be sensitive to it, yes. 
Very much so. 

But again, the second part of that, when he goes 
around, it gives him an opportunity to perceive things as being 
that third party on the scene, and seeing that these are concerns 
that somebody or one of the parties should have brought up, and 
that in a way is a bit of a, you know, a screening process to 
see how actually effective the...whatever arrangement was with 
labour, whether they were organized or not. 

Q. So would it be fair to say, then, that the 
role of the inspector is more of a policing role in plants, rE) 
industrial workplaces, where it is perceived that the worker 
input to the joint committee is less than otherwise? I mean, 
is there some sort of... 

A. I would like to think so. I would like to 
think that there is certain strength in that kind of 
relationship, that if there is a weakness in one of the links, 
then the other one should pull it up to make the whole thing 
a nice, solid, you know, a functioning operation. 

I think I tend to agree with you, yes. 

Q. So to get back to your drawing, we can see 
the government swinging more to the labour side when that's 
necessary to pull it up, would that be a Foie. eat 

A. And I would think that that, especially in 


a construction scene, is very much apparent. 
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a oe Melinyshyn, cr-ex 

Q. Would that also involve an inspector, for 
example, ensuring that first of all the worker representatives 
were aware of all their rights and obligations under the Act? 

A. Yes, yes. Very much. I mentioned, you know, 
the subjects of consultation or appearing before trade unions, 
and a lot of that takes the form of, you know, reiterating the 
requirements and what people should look for, and their rights 
under the Occupational Health and Safety Act, and the Regulations. 

Q. So it wouldn't just be a case of the inspector 
going in and saying are there any complaints, but taking a more 
active role? 

A. Oh, yes. Yes. 

Q. Okay. I guess in line with that, you indicated 
in your opening statement the training received by inspectors, and 
I've noted that there is a twelve-week training course, I guess 
on the basic requirements of the Act, Regulations and various 
procedures. 

I'm just wondering if there is any kind of other 
training that would go on for an inspector which would, I guess 
for lack of a better term, fall into the area of industrial 
relations or anything of that nature - I mean, SOCIOLOGY, LL 
you like, understanding the power structure in a particular 
workplace? 

A. Not to that degree, but one of the areas 
that we have very much called in, and that is that industrial 
relations individual who reports to the ADM directly. He has 
come in and provided half-day sessions for our inspectors, 
and I guess it's not mentioned there, and he also has dropped 
in where he has brought in health and safety committee 
representatives, and even management, to sit in together and 
provide that, and then our inspector or officers in that local 
area would also attend. But that's about the extent of it. 
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= o5 ‘= Melinyshyn, cr-ex 

As (COn€' as), Tethinkehs L might ¥justmadd tomthat, 
I think what is emerging obviously, and I think it came in in 
the Doern's report, is that there is more than just, you know, 
the policing role for inspectorate, and I think there is the 
big advantage that as they enter, say, refusal to work, they 
really are a third party that comes on and hopefully is as 
neutral as they can be, and yet they can be that catalyst, 
facilitator, and in many cases can resolve a refusal to work, 
because you must recognize once it gets to a decision or an 
appeal, it's a win/lose situation, and many cases - again, 
hopefully, with the proper kind of training, these people 
can do a little negotiating to get both parties to come to some 
consensus. So I see this as a very important role, and again, 
in all honesty, I don't think we are...we are far from being 
trained properly to do that. 

Q. I guess the reason I raised this and my 
concerns over that were the diagram as you indicated indicates 
a, and as you have been testifying, indicates a perfect world 
of equal power with management and labour, and we heard from 
Robert Sass last week that part of the role that he saw, of 
the occupational health and safety branch in Saskatchewan, was 
to increase the power of the workers up to that of labour, rather 
than trying to, initially anyway, take the mediation, third part, 
neutral line, without trying to equalize the power structure that 
exists, and I'm wondering if you have any comment. 

I mean, do you see that as a role, trying to 
equalize that power relationship? 

A. I can see that, you know, and... 

Q. Assuming that you agree that there is a 
discrepancy in a lot of workplaces, in the power relationship? 

A. I can see that, but I can also see that part 


of that, you know, gaining more strength or power in labour's role 
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A. (cont'd.) comes, and I give very much credit 
labour, is through education. We are finding now that labour's 
learning curve, especially with respect to industrial health 
matters, is rising at such a rate that the other two partners in 
this are being left on a very flat curve compared tows Jyou: know, 
what I'm saying is, if education is part of that EPSING wands £ 
think it is, and putting them into being aware of the kind of 
dangers that exist, that that is very much happening, as a 
matter of fact, I suggest to you, right now. 

DR. DUPRE: Is your comment about the learning 
Curve, in your view, applied as much to nonunionized as to 
unionized workplaces? 

THE WITNESS: No, it would have to apply 
predominantly to organized. 

DR. DUPRE: Oh, so it would apply more to unionized 
and therefore, of course, tell us something about the educational 
role of the unions themselves. 

THE WITNESS: Exactly, yes. 

MR. MCCOMBIE: Q. Would that in any way...and I 
certainly don't want to put words in your mouth, but would that 


’ 


in any way be broadening the discrepancy between a strongly 
unionized place and nonunionized place? I mean, with the 
increase in education that has occurred in the last few years 
among trade unions, I mean is there any educational information 
getting across to nonunionized workers, let me put it that way? 
A. I think it is, but again it depends on 
safety associations, and again, we haven't talked about those at 
all but there are organizations and associations beyond strictly 
the organized labour that have very much a complementary role 
to play, and we haven't talked about that but I think it's very 
important that these come out, and at the same time let's say 


government, we want to concentrate certain priority areas - whether 
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A. (cont'd.) it be asbestos or lead or one of 
the toxic substances, there's a lot of room that both PADOUR ois 
and to cover the other part of the work scene, we have the 
safety associations, and they can put out a lot. You know, I'm 
talking the IPA's, the CSAO's - these are associations, through 
the television media, through bulletins and guidelines - they 
have a very important role to play and when I use the word 
complementary, it's being done at the same time. We can get 
at the various bodies and parties. 

Q.- Soyou would see the role of the safety 
associations as complementary to your branch in getting that... 

A. Very much so, yes. 

QO. 5. .2ncormation across. 

How about the role of the..I mean, do the 


inspectors see themselves as having any kind of an educational 


role - and again with particular respect to nonunionized workplaces? 
A. They do, but,I.don"t know if. the. right. word 
is educational...I guess it is...in explaining the rights and 


the requirements and the procedures under the legislation and 
the regulations. Yes, they do that regardless of affiliation. 
Q. Let's say, for example, dealing with asbestos, 
if they were to go into a small, nonunionized plant where there 
is asbestos being used, I mean would they see that as Pare of, 
their function to give information to the worker representatives 
and the health and safety committee - again assuming there is 
one? 
A. Yes, in construction there isn't health 
and safety - they have safety reps - but yes, they do. Very 
much so. They give the guidelines that I referred to before 
here. Again, that was probably one of the very first steps, 
and a lot of this work was done - this was the problem with 


asbestos in construction - because the notification of construction 
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A. (cont'd.) projects was fifty thousand dollars 
before the notification was there. In many cases these were 


small contractors even working with things like school boards, 
for example, so the explanation of the guidelines was very 
essential as part of the inspector's role. 

Q. How about...and again to move to the industrial 
Side...how about in situations where, due to there being less 
than twenty employees, or for another reason...there isn't a 
formal joint health and safety committee, would there be any 
kind of an educational role - again, assume a small manufacturer 
that would be using asbestos - would there be any kind of a role 
that the inspector would play in alerting the workers to the 
danger? 

A. I would think so. In fact, it would probably 
be more appropriate in that case, simply because there was no 
other source for informing the workers. 

Q. Just one more area I would like to cover, 
and that's concerning, I guess at page ten of today's submission, 
and the discussion that you head earlier with Mr. Laskin about 
prosecutions, and I am wondering if you are familiar with the 
recent court decision in Windsor, Ontario, which is Her Majesty 
the Queen against the Windsor Board of Education and Eric 
Laub? 

A. I'm just familiar that the case was not 
successful, but I don't know the circumstances that originated. 

DR. DUPRE: Would you, for the enlightment of 
the chairman... 

MR. McCOMBIE: I'm sorry. ; 

DR. DUPRE: ...could you, for my enlightment, 
give me the gist of what that case was about? 

MR. MCCOMBIE: Well, very briefly, Mr. Chairman, 
it was a case of the Windsor Board of Education doing an inspection 
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MR. MCCOMBIE: of their own schools to determine 
whether or not there was asbestos present, and in doing so they 


asked one of their employees, who as, I believe, a janitor, 
to make a tour of the different schools, and there was no 
protective equipment... 

DR. DUPRE: I recall that now. 

MR. MCCOMBIE: ...provided to this particular 


worker. 


10 Charges were subsequently laid under sections 
14 and 16 of the Act, and as Mr. Melinyshyn has indicated, they 
were unsuccessful. 

I guess my question is, given section 14, which 
I would assume would be a general protection clause of the Act, 
and your discussion of the Regulation...and as you may or may 


not know, part of the reason that judgement wasn't allowed was 


15 


because of the fact that there are no regulations on asbestos... 
and I'm wondering if you or the other people in your branch 
are concerned by a judgement such as this, which appears to us 


tohave undercut the rights under section 14? 


20 THE WITNESS: A. Yes, we are very much concerned. 
I think as there will be othersspeaking on this subject, the 
ministry is moving as quickly as possible and it May not seem 
that that's the case, but it is, I assure you, on getting 
regulations out, and I also mention to you that in spite of the 
number of orders that we put out under asbestos, the guestion 

25 was asked and I replied, that we didn't take these to court. 

By the same token, let me also say that where 
we have used guidelines...and again my experience in construction... 
I was very pleasantly pleased, I was pleased that guidelines 
had an effect - that once we made people aware of the guidelines... 
and I can remember reading it in one of the publications - that 


2 the guidelines had more response and they took them for what 
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A. (cont'd.) they were, than in many cases where 
we have probably something more rigid. It's a case where people 
take guidelines because they is nothing around, and they take 
them almost as gospel. 

So the...let's go back to the decision, that the 
regulations were not in place and I think the steps are being 
taken for that. I also think that one of the problems with these 
very general terms is that, you know, the real gist of the thing 
is reasonable precaution, and I think without getting into the 
details of that case, there were some instructions left that 
management had, apparently, left some sort of...had given certain 
material and instructions to the gentleman, where he chose not 
tO use it: 

Now, whether that had any influence on the case, 

I don't know, but that's possible, and that's the trouble with 
some very general things like what is a reasonable precaution. 

They thought that instructions, possibly, were 
enough. But the new regulations, as I'm sure you'll hear in 
the next few days, will deal very much with definite numbers 
and limits, and monitoring techniques and control programs, 
assessment, medical surveillance, and that will all be part of it. 

Q. So am I to understand by that that, I guess, 
the thrust of the ministry or the thrust of your branch is 
towards regulation and attempting to regulate as much as 
possible any conceivable, first of all toxic substance, but also 
any other unsafe conditions? 

A. Yes. 

Q. Rather than relying on, I guess, the catchall 
phrases of the Act itself? 

A. I think it's no secret that the more definitive 
you can be, and again one...well, I won't get into the whole 


subject of how far regulations should go, but obviously the more 
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A. (cont'd.) definitive you can get with very 
specific hazards, there is much greater success of understanding 
and compliance. We will be pursuing that, yes. 

On Can loask,.. ust asa final question and I 
don't mean to put you on the spot, and I realize you are not 
initially in a position to make this decision, but do you know 
if there's any plans to appeal this decision, within the ministry? 

A. Let me say...I was going to say no comment. 
The only thing is, you should be aware that the ministry did not 
lay charges. The charges were laid by the union against management 
so the Ministry of Labour was in no way involved and therefore 
I can't comment. 

MR. MCCOMBIE: Okay, thank you. 

I have no more questions. 

DR. DUPRE: Miss Jolley? 


10 


’ 


CROSS-EXAMINATION BY MISS JOLLEY 


Q. I wonder if I could just pursue the...your 
indication that there will be...that the thrust of the branch 
is to regulation, Dr. Ann Robinson last summer indicated in 
the Globe and Mail article that perhaps this was a time of 
deregulation, when she was asked about the construction regulations. 

I just wonder, is that a change in policy or is 
that a difference of opinion? 

A. I seem to recall that interview with the 
Globe and Mail. Do you remember the correspondent at all? No? 

Q. Charlotte Montgomery. 

A. Montgomery, yes. 

I think that occurred very early in the conversation, 
and I guess the impression that was intended there was to 
sort of keep, generally speaking government has a thrust of 
deregulation and cutting red tape and all the rest of it, how do 
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A. (cont'd.) we sort of reconcile on one hand 
government's pursuing deregulation, but at the same time putting 
in some more concrete regulations. 

I would suggest that that isn't necessarily a policy, 
or is this a change of policy. I think it's a clear cut direction 
that every one of the parties up there know that the government 
is proceeding, they have designated certain substances and they 


are proceeding to get the regulations on those substances. 
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10 
Q.- When do you think we will see the construction 


regulations for the various designated substances...procedural? 
A. The construction...yes, you use the key word, 
procedural...will look very different from the industrial, and 
at the time we were there and again, not having, as a line branch, 
15 a program invdved with program delivery, the direct involvement 
in producing them, but we were instrumental in working with 
them - again, from the point of view of the subject we are 
talking here today, enforcement and implementation. 
They, I would suggest, will be very close on 
the heels of the other - that's the basic, general regulations 
= for asbestos - and if I may suggest that if it keeps going this 


fl 
| 
fl 
j 
f 
i 
| 
way, they both will come out simultaneously, but they won't be 
‘| far behind. 
Q. Will we see similar construction regulations 
1 for lead? 
25 A. Yes. 
Q. And other appropriate designated substances? 
J A. The intent is...because, as I mentioned, the 
whole construction industry is very different and that it would 
| be more appropriate to use procedural type regulations, so for 
the designated substances that do occur in construction - lead 
I 30 is one of them, noise is another, for example - the intent, if 


I may, kind of suggest that yes, they will be separate from what 
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A. (cont'd.) is called the general industrial 
regulation. 

Q. You mentioned...I think, in fact, Dr. Robinson 
was asked about notification requirements, because we were 
expressing concern about small, fly-by-night Operations that 
were carrying out asbestos in shcools, etc., last summer...and 
the notification requirements in the Construction Act, as you 
indicated, are any site involved with fifty thousand dollars or 
more, and most of those were not. 

Would you see it as a useful thing to have any 
kinds of notification where asbestos is being removed, or 
building are being demolished, where asbestos is, or would 
that be useful, do you think, to the branch to be notified? 

A. Yes, it very much will be useful. The similar 
situation exists, because trenching is a very danogerous thing in 
construction, and as you know, city holes open up and get closed 
the same day all over the city, there is a requirement that 
trenching is a phone-in notification. Now, that doesn't mean our 
inspector can get out to every one of them, but we can very much 
Surprise wherever we want. 

The intention, if I may say, if the reg does 
go ahead for construction asbestos, it will have that phone-in 
requirement in it. 

Q. ts there requirements for training, etc..,. for 
the workers involved in removal of asbestos, or demolition? 

A. . I cant be. sure. 

On ge Alls right. 

I would like to go back to the actual regulations 
that have been issued, the designated substance regulation, and 
during the formal hearings about them, the open hearings, it was 
suggested that there would be codes of practice addressing 
things like locker rooms and some of the concerns that labour 
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Q. (cont'd.) addressed, that there would be, 
rather than a code as a part of the regulation, that they would 
be issued as a separate...do you know if those are going to 
be available soon? 

A. I can't be sure, but I know that there are 
more instructions that were intended to be issued, and I'm sure 
they will be issued, like, with respect to what constitutes 
proper assessment, this type of thing, and perhaps again we 
can address...I think Arthur Gladstone will be appearing and 
talking about legislation and the backup material. 

Q. May I ask you as a person involved in your 
two hats, if there are construction workers responsible for the 
removal of machinery, etc., from...well, let me use the example 
of the J-M, Johns-Manville, when they removed the machinery 
and the piping, etc., from Johns-Manville. What branch is 
responsible for overseeing that? Would that be the industrial 
safety branch? 

A. Generally we have an internal division, that 
if it is again a project that's registered as a construction 
project and a contractor comes in to take it out, that would be 
the construction branch. It's possible that they, with their 
own employees - I don't know the circumstances - you know, that 
sounds like a funny division, but if they, with their own 
employees, is it any different than maintenance work and taking 
the thing apart, and it's possible that that would be under 
indudstrial. 

I would just like to make the distinction, though 
I don't think it matters particularly, any inspector is an 
inspector is an inspector, so it doesn't matter under which 
legislation we choose to take action or orders. 

Q. The situation at Johns-Manville when the 


machinery was removed, was that the workers were not issued...the 
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Q. (cont'd.) actual workers on the site of removing 
the machinery...were not issued with respirators. They were cutting 


through piping where the asbestos was being pushed into machines, 
etc., and it was not until the Johns-Manville workers in fact 
informed them that they shouldn't be doing that that there was 
some concern and that the ministry was in fact brought in at 
Ehatipoint. 
I guess, again, would it be useful if that kind 
10 of removal of machinery or whatever, that companies must inform 
the ministry that that is going to take place? 
A. I think it would be very much useful. I 
would suspect that even under those circumstances that would be 
a pretty major undertaking and would qualify as a normal 
notification project, to be notified. 
Ue Q. I think to come back to the orders, and you 
suggested that you did not have the information and perhaps I 
will ask Mr. McNair as well, but information given during the 
estimates were that ten percent of the industrial orders were 
repeats as well, and it was suggested that those repeats were 
20 under section 145, which as you noted was a section about toxic 
substances, essentially, and it's of some concern that most of 
the repeats, and that would be over three thousand repeated 
orders, were being issued around toxic substances, and I think 
the other area was flammable substances. 
We can understand that some time has to be taken 
25; to put in ventilation systems, but it is of concern as to when 
did the repeats stop and when, you know, what is an appropriate 
time and how do we participate in deciding whether there is an 
appropriate time? 
A. Maybe just by way of comment rather than 
something very definite, I would be surprised if that many would 


30 
have been under 145, and I think that's something we should look 
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Bent HCC On Ce cine) INO p POUL ey Camay. = 

Q.- I don't think all of them were under 145, 
Dutta majority. 

A. Okay. But the majority. Again, I have a 
problem with that, but it's possible that that's because it was, 
again, a very general requirement, that no action was eventually 
taken and that we chose where other orders were repeats, we had 
very definitive regulations, numbers, requirements, and that 
action was taken and they were wiped off the so-called repeated 
aS. 

It's entirely possible, I guess, because it is 
a general one, as I mentioned. There was no prosecution, to my 
knowledge, under 145, for asbestos. 

Q. Speaking of prosecutions, and you did mention 
that you were proceeding with two charges on the Lead Regulations, 
or several charges under the Lead Regulations, what is the 
ministry doing to assess whether or not assessments are being 
carried out and whether control programs are in effect? 

A. I'm kind of glad you asked that, because we, 
again, sponsored by some very direct questions in the House 
exactly to that effect - what the ministry was doing - we have 
just about completed a complete evaluation and a survey, and 
much of the information I left on that last page with respect 
to asbestos, I think it's a very good approach for documenting 
all of the firms, where they stand with respect to their 
assessment being done or not done, how many orders are 
outstanding, some of them have progressed to the point of putting 
control programs in, others kave that in, but no medical 
surveillance program, and that is a result of a special initial 
survey, but it will be tied in totally to the cyclic inspection 
and will be kept up to date; and that report will be available 
very shortly. 
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Q.- Do you know that all the lead plants in Ontario 

have carried out assessments? 
5 A. I know that they have not all carried out 

assessments. 

Q. The particular situation, of course, that was 
raised in the legislature was the Wilco situation, which was an 
unorganized plant in London, where workers were in fact suffering 


from very high levels of blood lead levels, and they had also 


10 experienced some kinds of threats from management. 
Is that where the charges are being laid? 
A. No decision has been made in that one, in 
all honesty. The letter itself, in spite of how incriminating 
it might have looked, it's difficult...it appears on the surface 
to be a threat, but maybe this isn't the place to discuss it. 


Q.- Could I ask you why you are not proceeding 
with charges against a clear violation of the regulations? 

As’ SIN*SFeSspectetorthat particular firm in lead? 

Oc" Yes, 

A. Again, it appears very much that there is 
20 clear reason to, obviously, because of the number of affected 


workers. I have to rely on our legal counsel to really, in that 
particular case, to put together...and it has a lot to do with 
the transition period between the time you are under 145 and 

the time the Lead Regs came in, and the application, the testing 
that was done. 


25 But that is still under review by our legal 
people. 
aed Q. I have one last question, because we keep 
getting different suggestions as to the standards, or rather 
the guidelines for asbestos, and yesterday we were told by 
30 Mr. Rajhans that in 1975, there was a zero point five...or zero 


point two fibers per cubic centimeter guideline set for 


87 (6/76) 7540-1171 


, 
ke a 


is 


- a bt 
v an > at te . oO 
: a “7 a he, " ity fe (ation t | 
if r ; 


‘Giraan me’ usradg Bisst ‘od3 tia tard) “B9y o. ; O 
Wee bad: He ay papa: . 

. » 306 Ralbives [ia von, evad wrt ‘Sett wor rt 1 = 
: , ‘y “a 7 
co wy 


“ gow dads panos fa ,soivetaia wsiGorstad o4T . 


i rss 


oh 


aie 


y dd naw foidw. -Adiagsevtia ool ¥ oft séw exudaleizet’ otk 
oot PER eat sitaw statiow sieriw: a obnod ce sidta’ bas 
7, if fe Hel ved? bas eleva baal Bagld to: afevel. 
.tistepsaanm moxt efeatds 36 aba? # mor ‘by hid 
i, it et , i, AG0G | | aofe@i0e8 OM a _ 
\ tsonimiadat wod 70 lga al ,3isesc 3s? sad omer | wel : 
Seaton ¢ gh. ooitath atte pereol. Perey. a 
. ote 2’ tol eine edyem gg teed 
‘ bs y es I BLD oC ; (vas 
felines ty Holveloiv sa0le £ geakepa BapTedel 
arri3 Aro. eoaq 2 ) Mm 9auet a r&é rie 
: ‘ey WU - 
Ge ¢ TLAOA 4h 
de) 76 ‘3 i> ho essdoad. ,ylavolwae 02 noaee 
Ih YsisS3 ai > pel 220 AD yiot 9 avan as * 
fs o6 ¢ ‘fhrns,.-toteepot 49 OF 9nd pres 
: 4 » uoy aa itt demiiad Bal “er “ocak 
1 ys off bas , Re anes eget bent sas witd’ 
7 . it 
vat” wwe vd weiver xehey ERS wh ee rs are 
yeood ,nolategp Jaal saa ered i a hae enn 
Wid “sna tO Vt Anate eda oF 86 anoisuigein trevor? 6,9 


oe yl blot erow ow —Yshisteey bew ,eotueda 
et snaon gio 6 asw ovate .t5el we 
foe et fablog paRveg: a kde 14, - aia 


ot . - y. 7 al : ate s ai 
¢ ; : 


een 
¢ 0 ua ; _ in %, 
: ms vy wi go ~~ U J) 


=~ .6.6. = Melinyshyn, cr-ex 
Ow (cont “du crocidolite, and in your 
presentation you said for amphiboles, and presumably that 
5; includes amosite? | 
A. It includes amosite and crocidolite. 
QO. Right... And If just-wanted to clarify that, 


because that was my understanding, that amosite was also at point 
five...or point two rather, excuse me. | 
A. Well, perhaps, again, we shouldn't pre-empt 
10) Mr. Gladstone. He will discuss that quite thoroughly, I'm sure. 
MISS JOLLEY:) That.s al]. | Thank you. 
DR. DUPRE: Mr. Lederer? 
MR. LEDERER: Thank you, sir. I'll be very brief 


indeed. 
15 CROSS-EXAMINATION BY MR. LEDERER 


Q. I only have two questions, although they may 
grow into something slightly longer than that. 

Mr. Laskin asked you whether or not there had been 
any prosecutions with respect to asbestos. Do you recall that? 

yy. YS. 


Q. Your answer was no. I'm curious to know 


20 


whether or not you have an opinion, and if you do, what it is, 
with respect to this question: Given the fact that there have 
been no prosecutions, can you indicate whether or not you are of 
a view that asbestos has, nonetheless, been controlled in the 
25 workplace by the other avenues that are open to the ministry - for 

example, the kind of orders that you have discussed here? 

A. No, I am not prepared to say that it has been 
controlled. I think we still have a way to go. I think a lot 
has to do, possibly, again, with the kind of actions that can be 
taken with definite regulations, but I believe...and again, from 


a just seeing it in the two positions, probably more from construction, 
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A. (cont'd.) that there is an education and a 
communication that's necessary, and the areas that we have run 
into problems - and they are very current, as a matter of fact 
they have been hitting the newspapers over the last two days, 
as a matter of fact - so when one makes the assumption that 
everybody knows about it, there are still people who aren't 
aware and it's a matter of communicating, so I could not say 
that the procedures that we have in place now totally lick 
the problem. 

Q. My second question is, if I can turn to 
something which I believe Miss Jolley asked you about, and that 
is the problem of the repeat order, in the circumstance where 
there is a repeat order, and you indicate are workers protected 
in the meantime? 

A. Oh, again, one gets, starts to get technical, 
and I mentioned that in a lot of these repeat orders the 
situation might get cleared up right at the time - the inspector 
is still.in,thejplant, leaves it; and: the situation gets cleaned 
up, and then on another occasion, whether it's the point’ of 
a complaint or on his next inspection, so the idea of guard rails 
appearing on a first floor, third floor, fifth floor; "or a 
pool of water that is there when he does an inspection and the 
same item comes up again, in a lot of the cases these are 
corrected but the items then come up again as they are allowed 
to recreate themselves. 

Q. But there is a process in place that attempts 
to look after the problems while the repeat order is in place? 

A. Yes, there is, and again I mention briefly 
there's computer systems that kick out at thirty days letters 
to the employers, and then followups at ninety days. There are 
procedures. 


MR. LEDERER: Very well. Thank you very much. 
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- 68 = Melinyshyn, cr-ex 
DR. DUPRE: I just have a few questions, Mr. 


Melinyshyn. 
I take it from your initial answers to Mr. 
z Laskin's question that the overwhelming portion of your career 
in public service has been spent in the Ministry of Transport 
and Communications, is that correct? 
THE WITNESS: I never thought of myself as a public 
servant, but I guess it is, yes, sir. 
10 DR. DUPRE” Now, of ‘course’, at ‘strikes me ‘as I 


recall that ministry that they have very substantial 
inspectional duties in some of their branches. Were you ever 
involved with the inspection side of Transport and Communications? 
Pemtiac In trucking, EC. , Etc. > 
THE WITNESS: Not on the drivers and vehicles side. 
15 I have some background, because of the engineering, with respect 
to construction, this type of thing. 

DR. DUPRE: The question I had in mind was whether 
you had acquired or formulated or detected an inspectional 
philosophy in that ministry that was useful to you now in your 
new duties in the Ministry of Labour? 

THE WITNESS: No”, I haven't, and you know, that's 
interesting. I probably should have. No, I haven't, sir. 

DR. DUPRE: To take up a point that Mr. Lederer 
raised with you with respect to the fact that there have been 


20 


no prosecutions with respect to asbestos, would the same hold 

35 true of all of the other substances that have simply been subject 
to regulation by guideline, over these several years? Have there 
been no prosecutions there either? 

THE WITNESS: I am at a disadvantage because I 
can't bring in the history aspect of it, but I might suggest that 
it would very much be the case. But I'll leave that, maybe, to 

30} be asked again of another party. 
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mots ots bt Nis Melinyshyn, 

DR. DUPRE: With respect to the Windsor case that 
Mr. McCombie was discussing with you, are we looking at a situation 
there if the Director, capital D, as he is named in the Act, has 
used the powers that are there under section 20, I believe it is, 
then that worker could indeed have been in a situation where 
the protective equipment would have been required? 

THE WITNESS: Let me just begin by saying that in 


that particular case, in the Windsor one, again, I believe our 


10 ministry did take a very serious look at laying charges, and 


the decision was made not to. In this particular case the union 
took it upon themselves. 

The reference to section 20, that is a section that 
has not been used too much in the past. I must admit, though, in 
my ten weeks here I've used it once already, and that had to do, 

15 and there's reasons for it, because the next appeal is back to 
the minister. But that has been used, and this had to do with 


PCE“s, but it Ls not one that we have commonly used. 


I am not too sure if the reference, had that been 
used, in that particular circumstance would that have made a 
difference whether we, as a ministry, would have taken up or 
- laid charges. I think a lot had to do with the circumstances 
and with the instructions that that employee actually received, 
and I may suggest that that had a lot to do with the decision on 
that case, too. 
DR. DUPRE: Let me put a problem to you. We have 
25| a quite well-developed process for designating hazardous 
substances, in this province, and as you know, when Professor 
Doern reviewed that process he does so quite favorably, and he 
does so quite favorably not least because, you know, if one takes 
up the standard public administration textbook checkpoints about 
what a good regulatory system should be, it does provide for 


30 openness, the submission of briefs, some reactions by the 
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DR. DUPRE: (cont'd.) regulators, so on and so forth. 
At this point, certainly, the process gets a high public 
administration mark, if I may use that term. 

Now, in the real world the fact of the matter is 
that such a process, where any of a number of substances are 
concerned...so in that sense maybe asbestos is a case study from 
which we can learn...in the real world that kind of a process 
would earn high marks in public administration. It takes time. 

The question I will tell you frankly I am 
puzzling over is, has to do with the extent to which in a 
setting where designating a substance, and that means acCechiing 
a number, an exposure level, may not, of course, because of the 
time involved, deny the workers certain protective measures that 
are only triggered once the number has been arrived at and the 
substance has finally been designated. 

Now, I have been interested in section 20, among 
other things, for this reason, because I asked myself, well, is 
section 20 adequate, let us say, to enable any of a number of 
protective steps to be taken before an actual control level is 
reached. 

How adequate do you think section 20 is in this 
domain, and perhaps to put the question in an even more concrete 
way, should we, if we are looking at what ought to be done, look 
at the possibility of legislation that would permit a substance 
to be designated, but without a number, so that certain events 
would automatically take place while they are waiting for a 
number? 

THE WITNESS: Let me begin by saying that possibly 
section 20, having applied it once, I had a problem. If I 
remember...I don't remember the exact words, but the top of the 
righthand page, just from memory...there's requirements there 
that the director has to give reasons and...thank you very much. 
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ares a Melinyshyn 

DR. DUPRE: Could you play section 20 on my piano 
again? It's a song I can't...what are the words? 

THE WITNESS: Okay. 

DR. DUPRE section 20, 

THE WITNESS: Section 20, again, gives or essentially 
gives to the use in the opinion of a director, where it's likely 
to endanger, he can take certain steps: 

"Prohibiting, limiting, subjecting". 

But the important statement that I found very 
GrEricuit. co live: with, and this will get us into the numbers, 
Veuseccion, 2 (pb), that finally when it really hits the fan is, 
the director has to give the likelihood of the danger to the 
health of the worker, and his reasons that give rise to an opinion. 

Again, without dealing with any substance and 
recognizing that this is a pretty serious state, we apply it to 
a major firm and we're talking prohibiting, and that means 
millions of dollars, he's out of business. So we have to have 
our justification quite down pat, and I would suggest that in 
the long run, even though the process that, again, there will be 
room for discussion, I think, later on on the process when other 
parties appear, but the vrocess has the advantage of getting 
everybody's opinion, and whether it's numbers, on the table, 
and discussion to take place. | 

I would like to suggest that maybe the first two 
designated substances did take a’long time. I think what we are 
finding is that they are very much, a lot of it, both the 
process and also the content of the regulation itself, is virtually 
repetitive. In fact, they are all going to demand an 
assessment, they are going to demand a control program, they 
are going to demand a medical surveillance program, and one 
starts to see the framework fitting into place, and other than 
possibly agreement on some number - and I'll just suggest another 
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- 72 - Melinyshyn, 

THE WITNESS: (cont'd.) approach maybe there that 
could be done - we have the potential of really rapidly duplicating, 
and we also have the potential of generalizing, putting out all 
that structure and just leaving the actual numbers and let it 
fall into places 

So rather than putting out a little green book on 
lead, a little green book on mercury, we could come up with 
something that looks like this and would relate...the structure 
would be very common to all...or a good part of the other 
designated substances. 

I would also suggest that one way around the 
number business, and it's not anything new, but it's possible 
that, again, we have to recognize that we have tolerated it for 
so many years that maybe we should be looking at staging, and 
instead of try and devise a number that says tomorrow or ninety 
days after this comes into effect we are going to have this limit, 
why not stage it and recognize...and again, part of a process, in 
getting there, would be to come at stages...we know some parts 
of the industry are well below this number and we don't want them, 
as you said the other day, to come back up, and at the same time 
we...well, we can put guards against that...but at the same time 
have a realistic approach and say as time passes and everyone 
knows that the other is there, it's nothing new, it's the old 
small cars in the automobile industry - it was coming, it's just 
a matter of staging it. 

So I think there are ways, you know. I think if 
there's an apology - ves, it took a long time to get out - I'm 
not too sure that people weren't totally protected...you know, 
the regulations, when they do come out, aren't magic. They 
aren't going to turn around over night and provide everything 
in black and white, but I think if we pursue the business of 
getting something out - and even though it's not quite the right 
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== Melinyshyn 
THE WITNESS: (cont'd.) number - for example, 


asbestos, a lot of concerns waiting for the kind of recommendations 


that may come from this Commission, and there's no reason why that 
can't be subject to the kind of recommendations that come out. 

Those are just my thoughts on the subject. 

DR. DUPRE: I'm all ears for those thoughts. 

Given your personal knowledge of this Act, is 
it possible within this legislation to designate a substance 
without a number? Can a substance become a designated substance, 
for the purpose of this Act, without having had a numerical 
control limit assigned to it as part of the designation process? 

. THE WITNESS: I think so, but again, that is 

subject to a stronger interpretation by our legal people. But 
I would think there is no reason...I think depending on the 
process, the procedure, the structureswithin it, that it could 
have the designation without the numbers. 

DR. DUPRE: I'm going to follow that up, and we 
will as far as I'm concerned. 


I don't want to detain you too long, but again, 
I was all ears as you were expressing your views a moment ago, 
and you displayed, of course, your own knowledge of the fact 
that there are any of a number of firms in, for example, the 
asbestos industry that, in terms of exposure levels are operating 
pac levels quite. a bit below some of the exposure limits that 
have been before the public in this province, and I took it 
from your remarks that you consider that highly desirably that 
in any kind of a regulatory regime so-called good performers 
be given every incentive and push possible to (a) try to keep 
performing better, and above all (b) not to creep up. 

What kind of scope does the current Act give to 
inspectors to play their own role in terms of preventing upcreep 


and encouraging the good performers to keep performing better? 
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- 74 - Melinyshyn, 
THE WITNESS: Just on first reflection, I would 
suggest that that is not really there to encourage...I'm thinking 


of very definitely clear procedures that may suggest that an 


o 


industry, because they have achieved certain targets or levels, 
and it could be proven that they were able to achieve them, but 
they changed their processes and went back up, none of that I 
don't believe exists in the legislation. 
DROFDUPRE: GUMxm. tuaskin, fany ifinal. 122 
10 MR. LASKIN: No questions, Mr. Chairman. 
DR. DUPRE: Well, Mr. Melinyshyn, may I thank 


you most sincerely indeed for your time, which certainly was 


ee ee 


well-spent with us as far as we were concerned, this morning. 
Thank you. We shall rise until two-fifteen? 
MR. LASKIN: Sure. 
15 DR. DUPRE: Oh, Mr. Lederer? 
] MR. LEDERER: Sir, I wonder if I might make a 


couple of comments before you rise for the break? 


I indicated yesterday that my instructions were, 
and I have attempted to comply with them, to be as open and 
$5 forthcoming as we can with all the information that we have been 
requested, and just with that in mind I wonder if I might take 
a few moments to bring you up to date on our efforts to comply 
with what I take to be five undertakings which we have currently 
made and are now before this Commission. 
The first is that you asked us to...you asked 
25 Dr. Vingilis to provide you with answers to a particular question 
relating to medical surveillance... 
DR. DUPRE: Right. 
MR. LEDERER: ... under the new regulation. 
That is still dependent upon our obtaining the transcript so 
that we can convey to Dr. Vingilis those sections of the 


~ transcript which relate to that. 
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- 75 - Melinyshyn 

MR. LEDERER: |) \(cont'd.) I discussed that matter 
with the reporter yesterday, and I'm told that the transcript 
should be in our hands by the end of this week. 

That is the reason for the delay there. 

You have asked, this morning, for the manual, 
the Operating Manual for the construction health and safety 
branch, and in the course of the morning we have obtained a copy 
of that for you, ‘and I'll give that to Mr. Laskin now. 

We have also obtained a full copy of the Operating 
Manual of the industrial safety branch. I hasten to add that 
when you look at this you will see that the volume which we ere 
handing Mr. Laskin has on the front of it, volume one. I am 
told that volume two contains only engieering data and is not 
procedural in any context and presumably wouldn't be of any 
assistance to this Commission. 

Miss Kahn asked us yesterday if we could assist 
her in obtaining a second copy of Mr. Rajhans' second book. 

I have discussed that with Mr. Rajhans and I 
understand that he no longer has any extra copies, but I have 
told Miss Kahn that we would be happy to use whatever power Mr. 
Rajhans may have as author to obtain another copy from the 
publisher. 

DR. DUPRE: As a sometimes-author, that is 
propab ly... 

MR. LEDERER: I beg your pardon? 

DR. DUPRE: As a sometimes-author I can tell you 
that his power there is probably slight. Also as a sometime-author, 
I believe that authors should never be asked for copies of their 
books because it never ends. 

MR. LEDERER: Well, I have gone sc far as to offer 
my personally-autographed copy, which may have been a mistake on 
my part. 
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MR. LEDERER: (cont'd.) I have spoken to Mr. 
Rajhans with respect to Dr. Uffen's question as to whether or 
not there is material present to produce the comparative lines. 

I understand that he has started his search this 
morning and there is some material there, but he is not yet ready 
to say whether it is sufficient to produce the work that has been 
requested. 

He has, however, told me that he is hopeful 
that I should be able to give you an answer as to the possibility 
of the development of those lines, by tomorrow. 

Finally, you have asked us for a legal opinion, 
if there is one, dealing with the words "examining physician' 
as they are contained within the regulations concerning lead. 

There is an opinion. I have a copy, but I hope 
you will understand that in producing that copy to you we would 
be breaching the normal rules of solicitor/client privilege, 
and while I assume that isn't going to be a problem here, it's 
not something which I perceive I have the authority to do 
unilaterally and I'm going to have to obtain specific instructions 
with respect to that, and I hope to have it by this morning. 

I don't for simply reasons of locating people, 
and I hope to be able to produce that for you tomorrow as well. 

DR. DUPRE: Just with respect to that last point, 
and I don't know if this is going to be helpful or otherwise, 
if I remember right, the Gunderson/Switon study has a passage 
in which they describe, I think, an interpretation that was 
given of a particular clause in this Act. 

MR. LEDERER: Yes. 

DR. DUPRE: Now, is the kind of interpretation, 
counsel, that they are describing there, something different 
from what would involve a solicitor/client privilege, because I 


take Mr. Lederer's point well. I'm not sure without consulting 
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DR. DUPRE: (cont'd.) with my colleagues whether 
this Commission would want to poke itself into a solicitor/client 
Situation unless you had good reason for wanting to do so. 

MR. LASKIN: Well, as I understand the Gunderson/ 
Switon interpretation issue, it revolved around whether in dealing 
with work refusal Situations, both before and after and inspector 
is called in, whether it's a subjective test in the first instance 
and an objective test in the second instance, and I think the 
ministry had put forward a particular interpretation position 
which...I'm not sure it found its basis in a legal opinion, but 
from my discussions with Mr. Gladstone and others, there are 
certainly people within the ministry who can speak to that 
interpretation. This may be a different matter. 

MR. LEDERER: I think the only thing that I would 
say is at least at this stage I wouldn't want be taken as 
attempting to hide behind that. On the contrary, we are 
attempting to get the instructions. 

DR. DUPRE: I take your point well, and of course, 
you know, I'm sure you would also understand that back of what I 
said is, once we know that it is possible for a reasonable lawyer 
to have an opinion of some kind, if we don't like what that 
looks like, that, of course, takes us right to looking at the 
legislation and saying well, maybe we ought to do something 
with the wordings here. The particular ground on which a lawyer 
may have given that advice is very secondary to us. The very 
fact that a reasonable lawyer might be able to give that kind of 
advice to a client is more than enough for me. 

MR. LEDERER: If I may offer a personal word, 
and it's completely personal, the more difficult problem, it 
seems to me, with respect to this kind of opinion, is that 
really there is only one agency in our system which can interpret 
legislation, and that's the courts. 
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ey Siem 
DR ai DUPRE aT ei tTheat sr right. 


MR. LEDERER: And I'm not really sure what standing 
this kind of opinion has anyway. 


DR. DUPRE: Fine. Well, thank you very much. 
We.will return ati)... 


Thank you, Mr. Melinyshyn. 
MR. LASKIN: Thanks, Mr. Melinyshyn. 
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(REPORTER'S NOTE: For the ensuing p.m. proceedings, 
see volume 43 B) 
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